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Stronger Legal Protections For
Brand Owners In Europe

The Court of Justice of the European
Union issues decision allowing greater
control over how re-sellers sell their
goods on the internet.

In the recent case, Case C-230/16 Coty Germany
GmbH v Parfumerie Akzente GmbH, the Court of
Justice of the European Union (CJEU) issued a
decision which should allow for greater control over
how re-sellers sell their goods on the internet. This
decision could be especially good news for Japanese
and other owners of luxury brands, and might lead to
rights holders imposing stricter controls on internet
sales of their products where it can be shown that
selective distribution is necessary to preserve the
prestige image of the brand.

The claimant Coty Germany is a leading supplier of
luxury cosmetics in Germany. It operates a selective
distribution network of authorised retailers, which are
subject to strict requirements on how they resell
Coty’s goods. This is done so as to preserve the
luxury image of the brand. While the authorised
retailers are allowed to sell through their own
websites, they are not allowed to sell online via

unauthorised third parties.
The defendant Parfumerie Akzente was an
authorised retailer but sold Coty products via

Amazon. Coty brought an action in Germany seeking
an injunction prohibiting Akzente from distributing
Coty products in this way.

The German court referred the matter to the CJEU to
determine whether the prohibition was compatible
with EU competition law.

Article 101(1) of the Treaty on the Functioning of the
European Union prohibits all agreements which
restrict competition in the EU. In particular, the
following types of agreement are banned:

(a) price fixing

(b) controlling production, markets, technical

development, or investment
(c) sharing markets or sources of supply

(d) treating other trading parties unfairly
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(e) making contracts subject to acceptance of
unrelated obligations

The CJEU first noted that selective distribution
systems relating to the distribution of luxury goods
are not necessarily anti-competitive. This is provided
such systems are intended to preserve the luxury
image of those products. However, the following
criteria have to be fulfilled:

e The resellers are chosen using objective
criteria which are qualitative, uniform and
non-discriminatory;

e The products and their prestige image require
selective distribution in order to preserve their
quality and ensure that they are correctly
used; and

e The criteria do not go beyond what is
necessary.

The Court held that the claimant’s prohibition against
re-selling on Amazon would not be anti-competitive,
provided (i) it was dependent on the nature of the
product, (ii) it was decided uniformly and (iii) it did not
go beyond what is necessary.

As a result, the claimant’s prohibition was legitimate
because it improved competition based on qualitative
criteria, in that it preserved the luxury image of the
products by controlling where they were sold. The
claimant was only prohibiting sales via third-party
platforms that would not be subject to the same
obligations as authorised retailers. As a result, such
platforms should not benefit unfairly from the efforts
made by Coty and its authorised retailers. Finally, the
Court held that the prohibition was proportionate to
the objectives of luxury brand owners in preserving
the luxury nature of its brand, since it sought to
control internet sales by its authorised retailers.

Once again, this judgment should come as welcome
news to owners of famous or luxury brands, and
owners of such brands should consider incorporating
appropriate  provisions into their EU-related
commercial agreements which will allow them to
exercise greater control in order to preserve the
prestige and goodwill of such brands. In this case the
rights holder was entitled to prohibit resale by online
marketplaces.

We at Sheridans and Kitahama Partners have a great
deal of experience and knowledge with respect to
assisting our Japanese, European and other
international clients with the drafting, review and
negotiation of commercial contracts which will allow
our clients to take advantage of the latest legal
developments in both Japan and Europe in order to
maximize their businesses. Consequently, please
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