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Japanese companies have engaged in significantly
increased M&A activities in recent years, which have
led to their international expansion and economic
success in many instances. However, any Japanese
company considering an acquisition needs to be
aware that the Post-Merger Integration (“PMI”) phase
of the acquisition of a U.S. company is not without
certain challenges. Unless the acquiring company
pays diligent attention to the PMI process, these
challenges can sometimes threaten to overshadow
the overall benefits of the acquisition.

In order to help Japanese companies plan ahead and
avoid legal and business problems that may
jeopardize the success of their M&A transactions and
global business operations, this newsletter serves to
provide a high-level checklist of the various PMI-
related issues that Japanese companies should
consider with respect to the acquisition of U.S.
companies, from the perspective of legal counsel.

PMI CHECKLIST

1. Employment Matters

e Employee Termination: Although employees may
generally be terminated “at will” for U.S.
employment relationships (except if termination is
effected for an illegal reason), the ability to
terminate employees of the acquired company can
be restricted by federal and state Worker
Adjustment and Returning Notification (WARN)
Acts, which generally require that employers
provide advanced notice to workers in connection
with large-scale layoffs. Timing of termination of
any key executives may be important, as some may
have agreements (such as employment or retention
agreements) granting additional severance
compensation if terminated within a certain period
of time after a change of control of their employer.

e Worker Misclassification: There are two common
ways in which a U.S. company may misclassify
workers. First, it might mistakenly classify “non-
exempt” employees as “exempt” employees under
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the Fair Labor Standards Act. Second, it might
classify workers as independent contractors even
though they should be classified as employees —
we note that this second type of misclassification is
currently the subject of a great deal of discussion
and scrutiny in the U.S., especially in California
where a new law regarding the misclassification of
independent contractors was just enacted last year.
Both of these types of misclassification can create
significant liability, sometimes including tax
consequences, for the acquired company. Any
signs of potential misclassifications should be
addressed as soon as possible after the closing.

401(k) Termination or Integration: If the acquired
company has a 401(k) Plan and the acquiring entity
also has a 401(k) Plan, the new parent faces a
choice as to whether to terminate the existing plan
or whether to integrate plans. Integration can be
risky, as any qualification defects in the acquired
company’s plan will carry over into the purchasing
company’s plan. Termination of the acquired
company’s 401(k) Plan also requires a careful
consideration as the existing acquired company’s
plan may be needed (or desired) to provide
retirement benefits, particularly if such plan’s
benefits are different from the acquiring company’s
benefits.

Non-Compete/Non-Solicit Award Adreements:
Some employees may have pre-closing equity
awards with non-solicit/non-compete agreements
(separate from any employment agreement).
There may also be transaction-related non-
compete/non-solicit agreements with key
executives. Depending on the jurisdiction in which
such agreements are entered into, it is important to
be aware that not all restrictive covenants in such
agreements may be enforceable as written. In
addition, for any key employees who are not
subject to any non-solicit/non-compete obligations,
consideration should be given to putting such
obligations in place after the closing.

Severance Agreements: Except for certain mass
lay-offs, severance in the U.S. is generally either
contractual or at the discretion of the employer
rather than mandated by law. Developing an
understanding of the existing severance policies of
the acquired company is important. Many
companies do not have formal or consistent
severance policies, which can lead to disputes
about what benefits, if any, should be provided.
Sometimes, it is necessary to adjust the severance
policy of the acquired company after the closing so
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that it becomes consistent

severance policies.

with  purchaser

Employment Agreements: It is important to
understand the terms of each continuing
employment agreement, especially regarding the
circumstances of termination and severance
implications. For example, if a key executive may
voluntarily terminate his employment and collect
severance upon “Good Reason,” and if “Good
Reason” (as defined in his employment agreement)
may be triggered by an adverse change in reporting
status of the executive’s employer or adverse
change in title or duties, such executive could
terminate his employment and collect severance
after the transaction closes upon certain integration
actions by the new owner.

Entity Organization and Governance

Entity Organization and Governance: U.S. entity
law generally allows for flexibility in the organization
and governance of companies, which means that a
new parent company faces numerous choices as to
the organization and governance of a U.S.
subsidiary, including: (a) LLC or a corporation; (b)
member-managed or manager-managed LLC; (c)
deciding the fiduciary duties of Board of Directors
and officers; (d) selection of officers; (e) deciding
the authority to be given to each officer; and (f)
deciding the indemnification rights granted to the
directors, officers, and other employees.

PMI Steering Committee: For purposes of
facilitating the PMI process, inter-organizational
structuring can be crucial. It is worth considering
for top management of the acquiring company and
the acquired entity to form a steering committee
that supervises the entire PMI process. It may also
be an option to have a practical team, such as the
project management office, to support the steering
committee and monitor the PMI process.

Effective Reporting System: After the acquisition,
it is necessary to continuously monitor the U.S.
subsidiary to ensure that the synergies envisioned
at the time of the acquisition have been achieved.
One way to gather information is to utilize reporting
from the U.S. subsidiary. In the case of
international M&A transactions, it is important to
note that in many cases, the acquired company is
a private company or a small or medium-sized
enterprise, and due to resource constraints,
requesting reports on all kinds of information may
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lead to opposition from local personnel. The key is
to identify what information is really needed to
properly monitor the U.S. subsidiary and to build an
effective reporting system.

Decision-Making Process: In international M&A
transactions, it is important to keep abreast of any
developments involving the acquired company
through monitoring; however, it is also possible that
the increased involvement of the head office in the
decision-making process can impede rapid
decision-making in the local market. In some
cases, it is desirable to create an agile and flexible
decision-making process by proactively delegating
authority to the U.S. subsidiary in accordance with
the goal of the acquisition. However, excessive
delegation of authority can increase the risk of
unintended consequences, such as decision-
making that is inconsistent with the business
strategy of the headquarters.

Compliance

Company Policies: A variety of legal and regulatory
regimes govern the conduct of U.S. businesses and
employees. The owner of a U.S. entity must ensure
that policies are in place and comply with such
regimes, that these policies are periodically
updated simultaneously with any changes in law,
and that training thereunder occurs as appropriate.
Such policies include the following: (a) a
comprehensive anti-corruption policy; (b) policies
complying with laws, regulations and guidelines
protecting employee data, customer data, and
payment card data; and (c) employee family leave
and vacation policies consistent with any applicable
state and federal laws.

Notification: The change of ownership of a target
company may require the target company’s actions
such as a reapplication or a notification to the
authority. Some of such actions must be completed
before the closing, and others can (and will need
to) be done thereafter.

Integration of Company Cultures

Integration Plan: In implementing its new business
vision for the acquired entity, a new parent
company should create a plan to integrate existing
employees and leadership that may have operated
according to a very different vision.
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e Operational Differences: A new non-U.S. parent
company may face additional challenges in
integrating its company culture with that of its new
U.S. subsidiary, given that U.S. operational
customs may be significantly different from those of
the non-U.S. parent company.

5. Post-Closing Claims Monitoring

e Transitional Period: It is important for the
purchaser’s legal team to ensure that any potential
representation breaches and pre-closing tax
indemnity claims are closely monitored as the
parent entity takes over control of its new
subsidiary. As the old management is no longer in
control, the transitional period may lead to gaps in
knowledge if care is not taken (such as the
preservation of all important documents in a shared
drive).

e Prompt Action: Action must be quickly taken upon
the discovery of any breach or claim, as both the
transaction agreement and any Representation and
Warranty Insurance Policy will have time limitations
for notice of any breach.

e Forensic Accounting: It can be a useful process to
undergo forensic accounting in connection with the
net working capital adjustment if there is any sign
that the records of the subsidiary have not been
well kept.

The attorneys of the two international law firms of
Jenner & Block and Kitahama Partners work together
closely and have the skills and expertise necessary
to assist Japanese and other international clients with
respect to all aspects of M&A transactions in the U.S.,
Japan, and worldwide. In case of any inquiries
regarding any of the topics addressed in this
newsletter, please do not hesitate to contact the
following attorneys of the two respective firms:

JENNER & BLOCK

Donald E. Batterson
dbatterson@jenner.com
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Miwa Shoda
mshoda@jenner.com

Joshua T. Davids
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Masataka Shitanishi
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Takanori Nakajima
TNakajima@kitahama.or.jp
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