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HOW TO CHOOSE AN ARBITRATION

ORGANIZATION FOR A DISPUTE WITH A
VIETNAMESE COMPANY ?
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How do you choose an arbitration institution in an
international arbitration clause as your dispute resolution
method in your contract with a Vietnamese company?

From the standpoint of Japanese companies, VIAC, JCAA
SIAC, etc. could be chosen as arbitration institutions, bu
what elements should we take into consideration?
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In the cross-border contracts between Japanese companies
and Vietnamese companies, mostly VIAC is proposed by
the
companies strongly suggest using VIAC as the arbitration
body.

Even though you may end up choosing VIAC as a result,

Vietnamese side, and especially state-owned

please carefully consider what kind of risks you take before
making a choice.

Let's take a look at the outline of some typical arbitration
institutions first and then look into them.

I. Summary of some international arbitration organizations

1. VIAC (The Vietnam International Arbitration Centre)

VIAC is a non-governmental organization formally
established on 28 April 1993 and the largest of about 35
arbitration centers operating in Vietnam'. VIAC's mission
is to promote arbitration and other forms of alternative
dispute resolution as a means of resolving disputes (ADR).
It is based in Hanoi having a branch office in Ho Chi Minh
City. The latest version of the VIAC Rules has been in
effect from 1st March 2017. From 2013 to 2020, the total
cases which have been resolved at VIAC for 8 years has
increased to 1,350 cases. During 2020, VIAC enrolled a
total of 221 cases and 29 cases were managed in a foreign
language mainly in English. The number of disputes
involving Vietnamese enterprises and Foreign Direct
Invested enterprises in Vietnam (FDI) was 79.2%. The total
value in dispute for cases enrolled during 2020 was USD
740 million.
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2. JCAA

An international arbitration institution headquartered in
Japan since 1950. More than 300 cases have been
administrated since 2000. Having many staff fluent in
several languages including Japanese, its secretariat has
established a reputation as being very efficient and
attentive so even if you are an unfamiliar party, you shall
feel safe.

3. SIAC
SIAC is an
headquartered in Singapore since 1991 and has yearly

international arbitration  institution

administrated more than 1,000 cases since 2020.

II. Elements to check

When selecting an arbitration institution from those above,
we should pay attention to the following points, in addition
to those we generally take into consideration regarding the
arbitration clauses.

1. Rules and experience of the arbitration organization
Unlike court cases, basically arbitration awards are not
disclosed to the public so it is important to choose a body
having rich experience and updated arbitration rules from
time to time.

Some arbitration institutions require paper-based evidence
although some others are much more digitalized. Indeed
VIAC rules require that all submissions must be made in
hard copy with an original for filing at VIAC and one
photocopy for each member of the tribunal and the
respondent.

In addition, under the VIAC rules, if one party objects, an
online hearing cannot be held, and an all-hands-on-deck
witness examination must be conducted, which may delay
the hearing in a corona-virus spreading situation.

2. Arbitrators

You also need to check if there are arbitrators available who
have enough experience and competence in complex
arbitration cases.

In arbitrations in Vietnam including VIAC, it is possible
for the parties to appoint non-Vietnamese arbitrators but in
practice most of the arbitrators on VIAC tribunals are
Vietnamese. VIAC tribunals are generally reluctant to
adopt procedures to which one party objects, even for very
simple matters that can be decided by their authority under
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the rules, in order to avoid a subsequent petition to set aside
the award on the grounds that the arbitration procedure was
not in accordance with Vietnamese law or the agreement of
the parties.

Also, in the event that there is no agreement on the number
of arbitrators, while the SIAC and JCAA default rule is one
arbitrator, under the VIAC, three shall constitute the
arbitral tribunal.

3. Evidence / Witness examination

Although the VIAC allows to submit simple copies as
evidence, many prefer to submit original or notarized
documents to avoid disputes over validity.

At VIAC, witness examination itself is rarely conducted,
and real-time transcription is not available if the
respondent refuses. Even when witness examination is
conducted, there has been a case where an arbitral award
based on the testimony of expert witnesses from one party
has been set aside by a Vietnamese court on the grounds
that the tribunal relied on biased evidence.

4. Relationship with local courts

Because Vietnam is a member of the New York Convention
since 1995, the enforcement of an international arbitration
award should not an obstacle.

However, an arbitral award may be revoked by the court of
the country where the award was rendered. Causes to set it
aside are very limited, such as infringement of defense
rights, improper procedures, and violations of public order,
but it is not uncommon to see a losing party file a lawsuit
to set aside the award especially in Vietnam. For
example, there have been cases where an arbitral award
was set aside because the name of the arbitral institution
was slightly misspelled in the arbitration clause (this can
be prevented by checking the recommended arbitration
clause you can find on the website of each arbitral
institution at the time your contract is drafted), and there
have also been cases where an arbitral award was set aside
because it violated the fundamental principles of
Vietnamese law.

While it should not be common for a Vietnamese company
to take action in Singapore or Japan when the award is
issued by SIAC or JCAA to revoke it, it appears that during
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2 https://vov.vn/kinh-te/huy-phan-quyet-trong-tai-ai-giam-sat-toa-an-285930.vov
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Therefore, it is also important to research the current status
of court practice in the relevant country beforehand.

1. Conclusion
VIAC
recommended by Vietnamese parties and are generally

arbitration proceedings are often strongly
inexpensive and proceed quickly, so in recent years there
have been many cases in which VIAC arbitration has been
stipulated in arbitration clauses but Japanese companies are
advised to consider the elements above carefully before

making your choice.
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With respect to this subject, experts below are at your
disposal to provide you with further information and to give
you further advice regarding arbitration issues.
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