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EU Regulation on Foreign Subsidies
Distorting the Internal Market
Introduces Notification Requirements

for Japanese Companies Active in the
EU and Receiving Foreign Subsidies in
relation to M&A or Public Tenders.

1.0verview: Outline, Purpose and Scope of the
Application of the Regulation

® Outline and main purpose of the regulation

Faced with distortion of fair market competition caused by
foreign government subsidies granted to companies
active in the EU, which have never been regulated to the
same level as Member States’ subsidies granted to
companies active in the EU (Article 107 of the TFEU), the
European Parliament adopted the Foreign Subsidies
Regulation on 14 December 2022 (“FSR”, no 2022/2560).

Even if Japanese government subsidies do not seem to
constitute the main reason behind the enactment of the
FSR, it is applicable in principle to any M&A transaction
or public procurement agreement concluded after 12 July
2023 and the notification requirements contained in the
FSR will be effective from 12 October 2023.

The FSR introduces three tools for the Commission to
counter distortive foreign subsidies which provide their
recipients with an unfair advantage in the context of a

M&A or public procurement.

These tools consist of an i) ex-ante mandatory notification
regime for M&A involving financial contribution by a non-
EU government subject to threshold conditions, ii) and for
bids with respect to public procurements involving foreign
subsidies also subject to threshold, iii) and an ad-hoc and
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ex-officio power granted to the Commission to investigate
all potentially EU distortive transactions involving foreign
subsidies, independently of any thresholds, in the context

of M&A and public procurements.

® \Wide scope of application through the broad concept

of financial contributions

Firstly, the FSR has a far-reaching material scope as
foreign subsidies are defined as financial contributions in
any form such as direct grants, loans, capital injections,
sales and purchase of goods and debt forgiveness etc.,
and that directly or indirectly confer benefits exclusively

to a specific company or industries operating in the EU.

Secondly, the FSR further expands its scope as foreign
subsidies encompass financial contributions from any
public or private entity attributable to a third country and

granted to any member of the recipient corporate group.

Thirdly, the FSR has a wide territorial scope as it applies
to EU businesses (insofar as either party to the merger,
the M&A target or the JV established in the EU) involved
in M&A transactions (meaning acquisition of control,
merger or creation of a JV) or in EU public procurement

bids (pursuant to Article 2 paragraph 3 of the FSR).

Lastly, the FSR has also a wide temporal scope as, in
principle, financial contributions granted in the last three
years prior to the conclusion of the agreement etc. are to

be taken into account in the calculation of the thresholds.

2_Prior Notification Obligations for M&A Transactions

Involving Foreign Subsidies

® Conditions triggering prior notification obligation

If the following cumulative conditions are met, such

concentrations must be notified ex ante to the
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Commission: (i) either party to the merger, the company
being acquired/controlled, or a joint venture being
established in the EU generates a combined EU-wide
turnover of at least EUR 500 million; and (ii) the combined
total foreign contribution granted to the acquirers and
target has exceeded EUR 50 million in the three years

prior to the conclusion of the M&A agreement.

Failing to comply with notification obligation may trigger
the imposition of a fine of up to 10% of the parties’ total

worldwide group aggregate turnover in the previous year.

® Timetable and process of notification

A notified concentration will be subject to a standstill
obligation during the period of examination by the
Commission, meaning that the transaction cannot be
completed until the end of the examination by the
Commission. Otherwise, the Commission may impose a
fine of up to 10% of the aggregate total worldwide group

turnover in the previous year for gun-jumping.

The examination process of these specific concentrations
is similar to the EU Merger Regulation investigation
process. The Commission will begin by conducting a pre-
notification phase, then a preliminary investigation lasting
25 business days, followed by an in-depth investigation of
90 business days (with possible extension) in the case
where a subsidy is considered to have a distorting effect.
In the event of failure to comply with the notification

obligation, the Commission may “stop the clock”.

3.Prior Notification Obligations for Public Tenders

Involving Foreign Subsidies

® Conditions triggering prior notification obligations

If the following cumulative conditions are met, public
procurements must be prior notified: (i) the amount of the
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public procurement agreement is equal to or above EUR
250 million; and (ii) the aggregate financial contributions
the bidder (and its main suppliers and subcontractors)
has received from a third country is greater than EUR 4

million in the three years prior to notification.

Even in the case where a bidder does not meet the above
thresholds, it must submit a declaration which shall list all
contributions received during the last three years and

confirm that they are not notifiable.

Failing to comply with the notification obligation may
trigger the imposition of a fine of up to 10% of the bidder’s

aggregate turnover in the previous year.

® Timetable and process of notification

A notified public procurement will be subject to a standstill
obligation during the period of examination by the
Commission. This means that public procurement
contracts cannot not be signed during the examination by
the Commission. In the case of violation, the Commission
may impose a fine of up to 10% of the total worldwide

group aggregate turnover of the bidder.

Similar to the processes undertaken in an EU State aid
assessment applicable to Member States, the notified
public tender is subject to pre-notification contacts
followed by a preliminary investigation of up to 20
business days, followed by an in-depth examination of up
to 110 business days (with possible extension) in the case
where a subsidy is considered to have a distorting effect.
In the event of failure to comply with the notification

obligation, the Commission may “stop the clock”.

4.Possible outcomes of the investigation

Whether or not the foreign subsidy in the context of the
notified M&A transactions or the public procurement will
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be deemed distortive of the EU internal market will be

based on a multi-faceted assessment.

Indeed, Article 4 of the FSR contains a list of non-
exhaustive indicators enabling the Commission to make
an assessment as to whether the subsidy is likely to
distort the market or not, namely the amount and nature
of the subsidy, the financial situation of the recipient, the
landscape of the market etc. The same article provides
that subsidies that do not exceed EUR 4 million over the
last three years will be deemed unlikely to distort the
internal market, and that a foreign subsidy of less than
EUR 200,000 provided by a third country over the last

three years will be deemed as a non-distortive subsidy.

In addition to such criteria, Article 5 of the FSR provides
examples of whether the subsidy is most likely to distort
the EU internal market. For example, subsidies granted
for the purpose of supporting an ailing undertaking
(companies likely to go out of business in the short or
medium term) is most likely to distort, as it is also the case

of a foreign subsidy directly facilitating a concentration.

Lastly, even in the case where the subsidy is deemed to
be distorting, the FSR provides for a counterbalancing
test weighing the potential positive effects of the
subsidies. The outcome of such test will either be an
unconditional approval, a conditional approval upon
acceptance of structural or behavioral commitments, an
approval under imposed redressive measures to remedy

any distortion, or a prohibition.

5.Ad Hoc and Ex Officio Procedures: Two Ways of

Increased Powers of the Commission

® Ad hoc notification process: An invasive catch all tool

criticized currently by stakeholders
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The Commission is able to request an ad hoc notification
for concentrations and public procurements involving
foreign subsidies that do not meet the above thresholds,
but which still raise suspicion in its eyes as regards
distortion of the EU internal market, provided that

closing/award of public contract has not occurred.

® Ex officio investigation process: A powerful tool yet

not likely to be used excessively

The Commission can self-initiate an investigation into
public procurements or concentrations involving foreign
subsidies when they are deemed to have potentially
distortive effects on the EU internal market. This power
exists independently of thresholds and extends to foreign
subsidies granted up to five years prior to the application
of the FSR. As a result of ex officio investigation that can
even occur post-closing/award of public contract, the

Commission can order subsidy repayment or a demerger.

6.Future Trends

® State of uncertainty: No guidelines nor precedents

On 6 February 2023, the Commission published its draft
implementing regulation exposing some practical and
procedural aspects surrounding the application of the
FSR, yet to be revised then finalized before 12 July 2023.
As to the guidelines, they will be published at an unfixed
date by January 2026.

This state of uncertainty creates legal insecurity for
Japanese companies who do not know if the actual
investigations into market distortion by the Commission
will be similar or not to the assessment currently

conducted for ordinary mergers and state aids.

® A criticized regulation needing attentive compliance
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Many stakeholders are criticizing heavy interference by
the Commission highlighted by its ability to cover any
foreign subsidies due to low notification thresholds, wide
coverage prior notification duty as well as ex officio and
Thus, it is likely that the final

implementing regulation, the guidelines and Commission

ad hoc powers.
practice will soften the application of the FSR. *
Despite above criticism and uncertainty, Japanese
companies doing business in the EU are required to begin
Implementing monitoring and compliance mechanisms to
track the existence and contents of foreign subsidies,
prepare transactional documents and a timeline with the
support of attorneys etc. Indeed, even if the FSR is not

applicable yet, it will in practice apply to subsidies granted

in last three to five years prior to its actual effective date.

* Following adoption of the Implementing regulation of the
FSR on 10 July, detailed rules on notification procedures
and investigations were published, as well as notification

forms etc. for concentration and public procurement.

As for

stakeholders, the Implementing regulation distinguishes

its content, addressing the criticism by
the foreign financial contributions considered high risk
from others and applies a detailed information provision
duty for both notifying parties and target company
regarding the first category whereas information provision
duty for the other category is relaxed. Are considered
high-risk foreign financial contributions those most likely
to distort the internal market pursuant to Article 5.1 of the

FSR and whose individual amount is = EUR 1 million.

If you have any questions regarding the contents of this
newsletter, notably regarding the practical consequence
of the implementing regulation, please do not hesitate to

contact the authors below. [13 July 2023 supplement]
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Daisuke Wakai is a Partner handling client matters in the
area of competition law. Utilizing his working experience at
the Japan Fair Trade Commission, he has provided advice
and notification support regarding merger and acquisition
review. Moreover, he has been providing advice on the use
of the applicable leniency policy in anti-monopoly cases as
well as anti-monopoly compliance in daily transactions and
has been working on restrictions under the Subcontract Act,
Premiums and Representation Act.

Claude Kaneda is a French qualified attorney who has
knowledge of business transactions involving French
corporations as well as contractual and compliance matters
for subsidiaries of French corporations in Japan. He has also
been involved in cross-border M&A transactions and in
cases regarding French and European competition law.
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