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The New EU Vertical Block Exemption
Regulation and its Guidelines Fill in
Gaps Unaddressed by the Previous

Version to Provide a More Complete
Legal Framework for New Vertical
Market Practices.

Japanese makers, wholesalers and retailers operating (or wishing
to operate) via distributors or via platforms in the EU need to be
aware of the recent changes in the EU requlation regarding
vertical agreements. In this article, we explain the background
of the previous regulations, the new regulations, and how these
will affect vertical agreements under EU law going forward.

1. Background: The Previous Regulation Adopted on 20
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Legal framework of
(previous VBER)

the previous regulation

Article 101(1) of the Treaty of the Functioning of the EU
(“TFEU”) prohibits all agreements and concerted practices
which “may affect trade between Member States and which
have as their object or effect the prevention, restriction or
distortion of competition within the internal market”. This rule
applies to EU and non-EU businesses that operate in the
internal market.

Although this provision gives examples of what is anti-
competitive such as the fixing of prices and trading
conditions or the limitation or control of production and
markets, it does not provide examples of agreements and

practices which are not deemed anti-competitive per se.

To fill this lacuna, the EU Commission adopted, in the
form of a vertical block exemption regulation (“previous
VBER”, No 330/2010), a general exemption by block, as per
its name, for some vertical practices and agreements which
grants a “safe harbor” against the prohibition set out in
Article 101(1) of the TFEU, provided that they meet the
conditions set out in the VBER. The legally binding VBER
was accompanied by explanatory “Guidelines on Vertical
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Restraints” (“previous Guidelines”) by the EU

Commission giving further explanations of the VBER.
®  Mechanism of the previous VBER

“Safe harbor” means that certain vertical practices and
agreements which satisfy certain criteria under the VBER,
determined through a business’ self-assessment, are

presumed to be in compliance with Article 101(1) of the
TFEU and exclude the application of its prohibition.

In contrast, vertical agreements and practices which do not
fulfill the conditions to trigger the operation of the block
exemption will see Article 101(1) of the TFEU applied and
will have to go individually through the assessment of
anti-competitive and pro-competitive effects by the
European Commission pursuant to Article 101(3) of the
TFEU. In the case of the latter’s failure, the concerned
practices and agreements will be considered void by
application of Article 101(2) of the TFEU.

®  Scope of application of the previous VBER

The previous VBER covered vertical agreements, meaning
agreements for the sale, purchase or resale of goods and
services between companies at a different level of the
production or distribution chain and mainly concerning
distribution or franchise agreements. The scope of
application was general provided that the agreements
contained vertical restraints on competition and that they
were concluded before 31 May 2022, the date which marks
the previous VBER's end of validity.

However, Article 2 of the previous VBER mainly excluded
from its scope of application the relationships between
parties with a total annual turnover under EUR 50 million,
agreements in which the licensing or assignment of IP
rights constitutes the primary object, reciprocal vertical
and

agreements between competitors, relationships

between non independents such as agency agreements.

In addition, Article 3 of the previous VBER excluded the
application of the exemption when a supplier or buyer
holds a market share exceeding 30 % in the market affected
by the agreement.
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Moreover, even within the scope of the application of the
previous VBER, Article 4 removed the benefit of the
exemption for hardcore restrictions; understood as having
a restrictive object, and notably consisting of fixed or
minimum resale prices some restrictions on sales territory
or customers in an exclusive distribution system, and
some restrictions on sales in a selective distribution

system.

Finally, even in the scope of the application of the previous
VBER, Article 5 maintained the benefit of the block
exemption for the vertical agreement itself, but not for the
vertical agreement containing specific clauses, such as
non-compete obligations of unlimited duration or
exceeding 5 years.

® Limits of the previous VBER

Firstly, the definitions of “passive sales” and “active sales”
were lacking as well as a corresponding detailed regime.
Indeed, restrictions imposed on passive sales were not
exempted in their entirety whereas restrictions on active

sales were exempted under certain circumstances.

Secondly, the previous VBER block exempted certain
practices that have recently been indicated as posing anti-
competitive risks. The block-exempted practices included
the scenario of dual distribution whereby a supplier
would sell via its distributors but would also sell directly
to end-customers. The block exemption also concerned
most-favored nation clauses or parity obligation, where a
company requires a seller of goods or services to offer the
goods or services to another party on terms no less
favorable than those offered by the seller to certain other
parties or through certain other channels which were
potentially restricting competition when implemented by
platforms at the retail level.

Thirdly, the previous VBER did not cover sales and

distribution practices rerating to recent internet
transactions and did not provide a clear definitions and
regime. As a result, the previous VBER block exempted
new practices as being anti-competitive despite the
competitive merits they bore. For example, dual pricing,

by which the buyer would pay a different wholesale price
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for products sold online than for products sold “offline”,

was considered a hardcore restriction in any circumstance.

These legal deficiencies as regards the area of e-commerce
have influenced the Court of Justice of the EU (“CJEU”),
leading to render decisions such as in the Pierre Fabre and
Coty cases to fill in the gaps.

2. OQutline of the New VBER and its Guidelines

®  Scope of application

The new VBER (No 2022/720), adopted on 10 May 2022,
covers vertical agreements in the same way as the
previous VBER and replaces it due to its term of validity.
From 1 June 2022 it applies to all agreements concluded
after 31 May 2022 on the one hand, and from 31 May 2023
it applies to all agreements independently of their date of
conclusion on the other hand (Article 10).

This updated VBER is also accompanied by the
explanatory new Guidelines (2022/C 248/01). The new
VBER expires in May 2034 (Article 11).

®  The untouched framework of the previous VBER

The legacy of the previous VBER remains untouched as its
mechanism of “safe harbor” and as its general framework
remains unmodified. Indeed, its conditional scope of
application (scope of exemption of Article 2, market share
threshold of Article 3) and the exclusion cases regarding
the VBER (hardcore restrictions of Article 4, excluded

restrictions of Article 5) remain mostly unchanged.

However, modifications have been made in the form of
additions or changes in order to address the unanswered

legal issues and to adapt to new commercial practices.

Not only do these amendments introduced by the new
VBER reflect the recent CJEU’s jurisprudence, but they
also reflect the stance of the Commission to adapt to some
new practices in vertical business relationships, either by
way of specifications in the VBER or in the Guidelines.

® Additions and changes to the previous VBER
included in the new VBER
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Regarding the scope of application of the VBER with
respect to dual distribution, Article 2 specifies that the
VBER applies to non-reciprocal agreements between
noncompeting undertakings including between importers
or wholesalers at the upstream level, and importers,
wholesalers or retailers at the downstream level.
However, this article adds that the VBER does not apply
to the exchange of information not directly related to the
implementation of the vertical agreements, nor necessary
to improve the production or distribution, nor to
the

intermediation services when undertakings compete on

agreements relating to provision of online

the sale of intermediated goods or services.

Regarding hardcore restrictions, Article 4 specifies that
only certain restrictions with respect to territory in a
selective or exclusive distribution are hardcore
restrictions, exempting notably the restriction of active
sales by the exclusive distributor and its direct customers,
into a territory or to a customer group reserved to the
supplier exclusively to a maximum of five other exclusive
distributors, the restriction on active or passive sales by
members of the selective distribution system and
customers to unauthorized distributors, the restriction on
the place of establishment of members of the selective
distribution system, or the restriction of active or passive
sales to end users by members of the selective distribution

system operating as a wholesaler.

Also, the same article introduces the idea that the
restriction of the territory into which, or of the customers
to whom, the buyer may actively or passively sell the
contract goods or services, where the supplier operates
neither an exclusive distribution system nor a selective
distribution system, constitutes hardcore restrictions and
exempts notably the same restrictions as in the selective

distribution system above.

Finally, the same article states the principle that
prevention of the effective use of the internet by the buyer
or its customers to sell contracted goods or services can
constitute hardcore restrictions. For instance, based on the
Guidelines, this is the case when requiring the buyer to
prevent customers located in another territory from
viewing its website or online store or to re-route customers
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to the online store of the manufacturer or of another seller,
or when requiring the buyer to terminate consumers’
online transactions where their credit card data reveal an
address that is not within the buyer’s territory, or when
requiring the buyer to sell the contract goods or services
only in a physical space or in the physical presence of
specialized personnel.

® Additions and changes to the previous VBER
included in the new Guidelines

Firstly, due to the increased practice of dual distribution,
the Guidelines shift from the previous unconditional
exemption standpoint to a conditional exemption subject
to a multicriteria test: exemptability of a dual distribution
agreement depends on the reciprocity of the agreement,
the

restrictions, and on the online intermediation service or on

general market share, existence of hardcore
information exchange. The Guidelines also elaborate on
the regime of exchange of information in dual distribution
and gives concrete examples of what is exempted or not

(4.4.3 of the Guidelines).

Secondly, faced with the increased usage of most-favored
nation clauses especially in some sectors such as tourism
and hospitality, the Guidelines have evolved from an
unconditional block exemption position to a more
restrictive exemption position: wide parity obligations
(across-platform retail parity obligations) are not subject
to the block exemption whereas narrow ones may be
subject to block exemption based on a case-by-case
evaluation. For example, narrow retail parity obligations,
where the relevant market for the supply of online
intermediation services is highly concentrated and
competition between the providers of such services is
restricted by the cumulative effect of buyer of an online
intermediation service being subject to similar parity
obligations from several platforms in parallel may not
benefit from the exemption (para 259 and 8.2.5.2 of the
Guidelines).

Thirdly, the Guidelines provide a definition of active and
passive sales; the first meaning sales resulting from
actively targeting customers by direct communication,
and the latter meaning sales to customers who have not
been actively targeted by the seller (6.1.2.2 of the
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Guidelines). In addition, the Guidelines elaborate on these
definitions by giving illustrations of active and passive
sales, with respect to both online sales platforms and
traditional sales platforms, as well as a case-by-case
regime of exempted and non-exempted active/passive

sales depending on the type of distribution network.

Finally, realizing the increasing market of e-commerce and
its influence in society, the Guidelines, through many
provisions, implement new concepts.

Indeed, they implement the following new e-commerce
concepts together with their legal framework: price
comparison (a ban on the use of price comparison services
which prevents the buyer from using an entire online
advertising channel and becomes a hardcore restriction,
8.2.4 of the Guidelines), online advertising restrictions
(exempted if they do not prevent the use of an entire
advertising channel, para 203 of the Guidelines) and
restrictions of e-sales (restrictions preventing the use of
online marketplaces for online sales now constitute a
hardcore restriction as opposed to a mere limitation as to
the manner in which the buyer may proceed to online
sales, 8.2.3 of the Guidelines).

On the other hand, they have clarified that practices such
as dual pricing, which are considered to have a relatively
low anti-competitive risk, are in principle subject to block
exemption (not exempted only if it has the object of
restricting sales to particular territories or customers,
6.1.2.1 of the Guidelines).

3. Future trends

® The new VBER and

modernization, complexification and safety

its Guidelines: Between

The contents of the new VBER and its Guidelines have
evolved in order to adapt to new commercial practices,
rendering them broader, more definitive and more in line
with modern European regulations such as the Digital
Markets Act of 1 November 2022, which also focuses on
online practices.
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Yet, these adaptations have caused the new VBER and its
Guidelines to become more complex as they provide for
both a stricter and softer regime based on an increasing

case-by-case approach.

As a result of the completeness of the new VBER and its
Guidelines, the Japanese operators may yet gain in terms
of legal security in that they have a wider choice of modern
vertical practices to choose from, as well as greater

predictability in assessing the legal risk of these practices.
® Beyond the new VBER and its Guidelines

The

criteria in many provisions, adding to the core economic

Guidelines introduce sustainability assessment
assessment of anti-competitiveness. These sustainability
considerations may be reflected in the next VBER
provisions to be amended in 10 years, which will require a
more SDG-oriented compliance posture. It is anticipated
that such posture will complement the Corporate
Sustainability Reporting Directive (CSRD), which entered

into force on 5 January 2023.

The consideration of such SDGs prospects, together with
the current furnished state of the VBER and its Guidelines,
calls for an increasingly attentive eye by Japanese
undertakings which operate in the EU. If you have any
questions regarding the contents of this newsletter,
notably regarding the practical consequence of the
implementing regulation, please do not hesitate to contact

the authors below.
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Daisuke Wakai is a Partner handling client matters in the area
of competition law. Utilizing his working experience at the Japan
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support regarding merger and acquisition review. Moreover, he
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compliance in daily transactions and has been working on
Subcontract Act,

restrictions under the Premiums and

Representation Act.

Jiri Mestecky is a Partner and Registered Foreign Attorney
(licensed in the U.S. State of Illinois) who is based in the Osaka
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office of Kitahama Partners and has been practicing and
assisting clients with U.S.-related employment and other legal
matters for over 25 years.

Claude Kaneda is a French qualified attorney who has

knowledge of business transactions involving French
corporations as well as contractual and compliance matters for
subsidiaries of French corporations in Japan. He has also been
involved in cross-border M&A transactions and in cases

regarding European competition law.
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