GERMAN LEGISLATURE INTRODUCES A PRE-

TRIAL DISCOVERY “LIGHT” IN CARTEL DAMAGE
PROCEEDINGS

Those familiar with litigation proceedings in countries
such as the United States may be familiar with the
often time-consuming and expensive process of pre-
trial discovery, through which the parties may be
compelled to provide to one another facts and
information relating to the relevant dispute. By
contrast, pre-trial discovery has yet to be extensively
used in litigation or other dispute resolution
proceedings in Europe and Asia, where the parties
must assert legal claims and proceed based primarily
upon the evidence already in their possession. In a
very important development which could have far-
reaching implications for companies involved in anti-
competition litigation in Europe, the German
legislature has introduced a limited form of pre-trial

discovery in cartel damage cases.

Specifically, the 9th Amendment to Germany’'s Act
Against Restraints of Competition will introduce a
“light” version of pre-trial discovery in Germany. As
of 9th June 2017,

disclosure of relevant evidence in cartel damage

the law grants a claim for

cases.

Victims of competition law infringements will be able

to request relevant evidence necessary for
supporting a claim for damages even before filing
an action (pre-trial). It suffices to demonstrate the
plausibility of their cartel damage claim. This bears
additional risks for offenders: The claim allows
(alleged) victims of competition law infringements to
better analyse their chances and to substantiate the

amount of the damages. In addition, they might use
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the disclosure claim to exert pressure in settlement

negotiations between the parties.

By contrast, offenders can request the disclosure of
evidence which is necessary for their defense only

after actions are already pending.

Third parties in possession of relevant evidence can
also be addressees of the disclosure claim. This
applies even to third parties having a general legal
right to refuse to give evidence if the court comes to
the conclusion that the interests of the claimant
prevail. Yet, the latter does not apply to lawyers (and

certain other professionals such as journalists and

clergy).

However, there are certain limitations to the German

pre-trial discovery “light™

The requested evidence has to be described
as precisely as possible on the basis of

reasonably available facts.

The disclosure of evidence is limited to what is

proportionate.

documents from

Privileged are exempt

disclosure (e.g. leniency statements and

settlement submissions).

The party seeking disclosure is obliged to
reimburse the expenses incurred by the

defendant due to the disclosure.

In spite of these limitations, we expect that the pre-
trial discovery “light” will be burdensome to the

addressees: They will have to (i) review their large
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data pool in order to identify the requested evidence,
(i) assess its impact on the proceedings, (iii) identify
and redact

privileged documents (iv) possibly

confidential information.

The above will affect not only German companies,
but also Japanese and other foreign companies
which do business in Germany and find themselves
the subject of a cartel damage claim. Therefore,
legal and technological coordination between the
company’s foreign headquarters and its local German
operations in identifying, reviewing and preparing the

relevant information and evidence will be vital.

The attorneys of the two law firms of TaylorWessing
and Kitahama Partners work together closely and
have the skill and expertise necessary to assist
Japanese and other international clients in complying
with Germany’s new discovery rules. In addition,
TaylorWessing and Kitahama Partners work with
internationally  recognized e-discovery service
providers in order to provide clients with the most
reliable and cost-effective services designed to

achieve the desired goals and optimum results.

In case of any queries regarding any of the topics
addressed above, please do not hesitate to contact

the following attorneys of the two respective firms:

TaylorWessing

Stephan Manuel Nagel, LL.M. (EUI)

s.nagel@taylorwessing.com

Isabel Bernhoft
i.bernhoeft@taylorwessing.com
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