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How will investment disputes be settled?

The important issue of investor-state disputes AAR-EU BFEEHE (JEEPA) DFHEDF TIE,
resolution is totally absent from the Japan-EU BRERLEROBOMEBRDOAEICOVTHHL
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Economic Partnership Agreement (JEEPA) so far. The
following is a brief explanation as to why Japan and
the European Union have not yet agreed on investment

dispute resolution provisions and how it could affect ElR
Japanese investors.
1. An unresolved question 1. RFBROME

On 8 December 2017, Japan and the European Union 2017 £ 12 A 8 B. BAREERMES (EU) &, Fif=/#E

(EU) finalized their agreement on a new Economic
Partnership Agreement’, considered as the most
important, vast and ambitious bilateral trade agreement
ever concluded by the EUZ.

However, an important issue which directly concerns
Japanese investors is still missing from JEEPA. This issue
is the method for resolving disputes that could arise
between foreign investors and states.

Despite the announcement of a finalized agreement,
negotiations still continue, according to the European
Commission, on investment protection standards and
investment dispute resolution®. It remains unclear whether
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the results of these negotiations will be integrated into [T DWTIEARBEZIRIRTY .

JEEPA at a later stage or not.
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2. What is the EU’s position on investment dispute
resolution?

Since 2015, the European Commission has been working
on the establishment of a permanent Court to adjudicate
investment disputes, the so-called “Investment Court
System (ICS)” that would replace the Investor-to-State
Dispute Settlement (ISDS) system traditionally used. The
recent proposal of the European Commission confirms
that such permanent Court should take the form of a
Multilateral Investment Court (MIC) which would involve
the EU Member States and any interested third country”.

The EU’s current goal is to include the ICS in all existing
and future EU trade and investment agreements. The
EU-Canada Comprehensive Economic Trade Agreement
(CETA) and the EU-Vietnam Free Trade Agreement
already opted for the ICS by foreseeing the setting up of a
permanent bilateral court that will be replaced by the MIC
once established.

However, to date, JEEPA does not follow this trend as it
does not contain such provisions.

3. Would a Multilateral Investment Court differ
greatly from the ISDS system?

The large majority of the investment agreements in force
today around the world (more than 3,000), including those
signed by the EU and Japan, have opted for the ISDS
mechanism to resolve investment disputes. This
mechanism is based on ad hoc commercial arbitration, so
that parties in dispute appoint private arbitrators who hear
and resolve the case by rendering a generally confidential
decision.

According to the EU, the ISDS mechanism does not
sufficiently guarantee impartiality and predictability for
investors. The EU believes that the MIC would be a more
transparent, coherent and fair system. It would involve a
permanent international institution with fully qualified
adjudicators, free of any conflicts of interest, who would
deliver more consistent decisions by sitting permanently.
In addition, such Court would include an appeals process
so that either party will be allowed to challenge the first
decision.

However, many procedural, institutional and financial
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aspects of this ambitious project need still to be discussed
and decided”. These include the appointment system of
the adjudicators, the adjudicators” employment status and
remuneration, case allocation, the scope of appeal, the
financing system of the Court, and many other crucial
aspects on which the impartiality of the MIC will
depend®.

4. Why is there still no agreement with the EU on
investment protection?

The reason why JEEPA does not yet contain any
substantive provisions regarding the resolution of
investor-state disputes remains unclear.

One reason could be the disagreement of Japan with the
concept of ICS based upon various grounds. Japan could
indeed prefer the traditional 1ISDS mechanism which is
confidential and thus has less impact on states’
reputations. 1SDS is probably also less costly, since the
financing of a permanent Court is generally covered
exclusively by the contracting parties’ contributions,
while in contrast, the ISDS mechanism requires claimant
investors to pay their share of arbitration costs. In
addition, the establishment of a permanent court could
encourage some European investors to bring an action
against Japan. Furthermore, Japan could be concerned that
the integration of ICS into its agreement with the EU
would constitute a template for future deals with other
states where the impartiality of appointed judges would
not be as well guaranteed.

A second reason for such omission in JEEPA could be the
desire of the EU to adopt a cautious approach following
the legal opinion handed down on 16 May 2017 by the
European Court of Justice (ECJ) concerning the
EU-Singapore Free Trade Agreement (EUSFTA).
According to this opinion, the EUSFTA is a “mixed”
agreement that must be ratified by the EU and all its
Member States’. The ECJ indeed held that both the
regime governing dispute settlement between investors
and States as well as the provisions related to non-direct
investments fall within the shared competencies of the EU
and its Member States. In addition, it is significant that
the Belgian government submitted on 6 September 2017 a
request for another opinion from the ECJ on the legality
under EU law of the ICS provisions contained in the
CETA?®. If ICS is deemed incompatible with EU law, such
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legal opinion should be binding with respect all ongoing
and future trade negotiations and could impact EU plans.

5. How might Japanese investors be affected by this
unresolved question?

The European Commission has planned to submit JEEPA
for the approval of the European Parliament and EU
Member States, with the aim for the agreement to be
effective beginning 2019°.

However, based upon the foregoing:

< The entry into force of JEEPA could be delayed

Finding an agreement on the dispute resolution
mechanism may be a long-term problem as the points of
view of both parties seem to differ greatly. In addition,
whether the parties opt for ICS or ISDS, the approval by
all national and sub-national Parliaments of the Member
States may also be required on these provisions as they
belong to the shared competencies of the EU and the
Member States. This could prompt the parties to integrate
the dispute resolution provisions in JEEPA to obtain only
one approval of all the parliaments. Moreover, the
submission of JEEPA for approval by all Member States
could significantly complicate its ratification. Indeed, the
Parliament of Wallonia of Belgium refuses, for instance,
to sign the CETA.

< The dispute resolution mechanism could be declared
invalid by the ECJ

If the parties opt for ICS, there is a risk that the European
Court of Justice could declare this system invalid. This
could have an impact on the investment disputes that
would be pending before the possible permanent Court
settled by the parties.

< Dispute resolution could become complex if no
agreement is found

If both parties do not reach an agreement on this matter,
Japanese investors will, in principle, have to use EU
Member State courts to resolve their disputes with an
individual European country. Japan and Australia opted
for the state courts system in the Free Trade Agreement
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they concluded on 7 April 2014. However, dispute
resolution could be more complicated for Japanese
companies investing in the EU, as every Member State
has its own procedural rules and language; moreover,
judges’ impartiality cannot be equally guaranteed in all
Member States.

*k*k

Kitahama Partners will continue to pay careful attention
to the outcome of negotiations relating to the dispute
resolution provisions that will be chosen for JEEPA and
will keep you informed about possible risks that could
arise for Japanese investors. Those who have any
questions concerning the foregoing or other aspects of
JEEPA should feel free to contact us at your convenience.
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