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JAPAN ACCELERATES PROMOTION OF
INTERNATIONAL ARBITRATION AND

MEDIATION

IMPORTANCE OF INTERNATIONAL ARBITRATION
AND MEDIATION

Many business enterprises over the world have become
involved in various aspects of international transactions
in order to maintain growth or even to survive, which
has inevitably given rise to an increased number of
international disputes. Among the various available

procedures for resolving international disputes,

arbitration is the primary choice of businesses.

Arbitration is basically a procedure in which the parties
entrust the resolution of their dispute to one or more
arbitrators who are selected by a party, the parties
jointly, or by appointing authorities, so as to avoid
litigation in national or local courts. In Japan, trust in
courts/judges is quite high, but that may not be the case
especially outside of Japan. Examples of problems

seen in some courts are:

[1 The judge has little or no knowledge regarding the
subject of the dispute and proceeds and renders
judgement without understanding what the parties

consider to be basic issues.

[1 The judge and/or jury has a bias against a foreign

party or is corrupt.

) Information which parties hope to keep in confidence

becomes public.

[1 Litigation is delayed due to various reasons.

[1 The litigation process is too complicated to
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understand and/or too costly.

[ Judges are frequently rotated and parties thus have
to educate a new judge from scratch and even have to
change their strategy in order to adapt to the new

judge’s personality.

[l Use of local language is mandated and translation

and interpretation requires much time and cost.

[10Only local bar members are allowed to represent

parties.

[ Even after a judgment of the first instance is obtained,

further time and cost accrues due to appeals.

[J Enforcement of judgments outside the country is

restricted and delayed.

By contrast, arbitration has the following advantages:

[J Parties can choose an arbitrator(s) who is fair, neutral
and has an in-depth knowledge of the field related to the

dispute.

[1 Parties can choose the seat, venue (actual place of

hearing) and language(s) of arbitration.

[1 Cross-border enforcement of an arbitral award is
often much easier than a court judgment by virtue of the
New York Convention on International Recognition and
Enforcement of Arbitral Awards, to which more than 150
countries are signatories.

[ Arbitral

procedures and awards can be kept

confidential.

[1 Parties may be able to resolve the dispute sooner and

less expensively than with litigation because the
arbitration process is flexible and the award cannot

normally not be appealed.
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[l Counsel familiar with a party and the various
background information may represent the party in
arbitration in a jurisdiction where such counsel is not

qualified to offer legal service other than arbitration.

One should be aware, however, that arbitration can be
conducted in a very complex manner if the parties wish
to assert and contest claims to the maximum extent
possible, and thus can be quite costly, especially in
large, so-called “bet the company” cases. One way to
solve this problem is to follow “best practices” for
efficiently conducting arbitration as many arbitration
practitioners have proposed, and another way may be

to try mediation.

Although it is true that the parties may be left with
nothing if they fail to reach an agreement, in modern
international mediation, the mediator is professionally
trained in various aspects, including psychological
aspects, and such mediator, as a neutral third party, can
the

parties. Information revealed to mediator by one party

facilitate negotiation and agreement between
will not be communicated to the other party without the
revealing party’s consent, nor can such information be
used in other proceedings in the future. Therefore,
parties can disclose whatever concern they may have to
the mediator. Thanks to such environment, it is said that
once the parties have agreed to start mediation, 70% to
80% of the cases are settled within one to three days of
mediation sessions or soon thereafter. In addition,
mediation serves to maintain or even restore the

relationship between the parties.

Thus, an internationally well-known survey reports that
97% of respondents favored arbitration or arbitration
combined with other ADR (such as mediation) as the
means for resolving international disputes . In other
words, many businesses now try mediation if there is a
chance for a negotiated settlement, and consider

arbitration as the final means for dispute resolution.
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JAPAN AS THE VENUE OF
ARBITRATION AND MEDIATION

INTERNATIONAL

As is often said, Japan has the potential to be a popular

venue for international arbitration and mediation

because:

[l The Japanese Arbitration Act adopts the UNCITRAL

Model Law;

[1 The Judiciary is well-trained, not corrupt, and does

not intervene in arbitration and mediation;

I Political intervention does not occur;

[J Fairly good pool of international arbitration/ mediation

practitioners exists;

[ Both

systems are efficient:

international and domestic transportation

[J There are many hotels, both luxury and affordable;

[J Overall safety is of high level; and last but not least,

[l There are many tourist destinations for sightseeing

and shopping to relax after the proceedings are over.

However, in reality, the actual caseload in Japan is
relatively low — less than 30 arbitration cases and less
than a handful of international commercial mediation
cases per year. Statistics of various international
arbitration / mediation institutions seem to suggest that
even Japanese parties are arbitrating or mediating

outside Japan rather than in Japan.

MEASURES TO PROMOTE INTERNATIONAL
ARBITRATION AND MEDIATION IN JAPAN

In order to change its low popularity as a venue for

arbitration and mediation, Japan has seen a variety of
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initiatives in the past three years. In 2017, the Japan
Federation of Bar Associations, Japan Association of
Arbitrators and Japan Sports Arbitration Agency each
published an opinion letter to request the government to
take measures to promote arbitration, including
improving infrastructure. The government as well as the
ruling political party came to recognize that promoting
international arbitration in Japan matches the Japanese
The Liberal
proposed to set up an “Asian No.1 Arbitration Center” in
the Abe

improvement of infrastructure regarding international

national interest. Democratic  Party

Japan, and Administration  adopted

arbitration as one of its basic policies.

In 2018, a more concrete blueprint was presented. The

government organized the Liaison Conference of
Related Ministries towards Promotion of International
Arbitration, and it published an interim report. From the
private sector, a report entitled, “Towards the
Development of International Arbitration in Our Country
— 7 Proposals to Realize Activation of Arbitration in
Japan”, was published. Both of these reports stress
various measures, such as training of practitioners,
amendment of relevant laws, opening of arbitration
facilities, and strengthening promotional activities in and

outside the country.

Not only were the blueprints were presented, but also
visible steps were taken in the same year, 2018, with as
many as three facilities opened. First, in May, the Japan
(JIDRC)
opened in a government building in the heart of Osaka,
ADR

proceedings, and ADR-related seminars and training. In

International Dispute Resolution Center

Japan, as a facility for arbitration hearings,
September, the International Arbitration Center in Tokyo
(IACT) property

arbitration. In International

opened to handle intellectual

November, the Japan

Mediation Center — Kyoto (JIMC-Kyoto) opened on the
campus of Doshisha University in Kyoto to administer

international mediation and offer facilities for

international mediation.
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Further, in 2019, the Japanese Diet approved an
approximately 2.5 million USD budget to set up another
international arbitration facility in Tokyo, and this new
facility is expected to open in early 2020, before the
Tokyo Olympic and Paralympic Games, to serve as the
venue for international commercial and sport arbitration

and adjudication.

The Japan Commercial Arbitration Association (JCAA)
also acted, amending its Commercial Arbitration Rules
to expand the applicability of expedited procedures by
lifting the upper threshold amount of disputes from 20
million JPY (approximately 180,000 USD) to 50 million
JPY 450,000 USD). Expedited

procedures conducted based

(approximately
can be only on
documents, and the award should be rendered within
three months. The JCAA also introduced a new set of
rules named, “Interactive Arbitration Rules”, under
which the parties expressly agree (in writing) to be
bound by these new rules, and the parties and the
tribunal must engage in “dialogue” as to the likely or
genuine issues as well as the tentative impression the
tribunal has in mind. The Arbitrator’'s Fee is also fixed
depending upon the amount in dispute. The intention is
to introduce a Civil Law-type procedure to some extent
and to enhance the predictability of the outcome as well
as the cost from the parties’ standpoint. These
amended and new rules came into force from January

2019.

The

government seems to be considering an amendment of

Legislation is also envisioned. Japanese
the Act on Special Measures Concerning the Handling

of Legal Services by Foreign Lawyers (“Foreign
Lawyers Act’) and the Arbitration Act. The purpose of
the amendment of the Foreign Lawyers Act is to enlarge
the scope of international arbitration cases in which
foreign lawyers are allowed to represent clients, as well
as to expressly clarify that foreign lawyers may
represent clients in international mediation cases in

Japan. As to the Arbitration Act, the plan is to make
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interim measures enforceable in line with the 2006
amendment to the UNCITRAL Model Law. The bills may
be introduced to the Diet in late 2019 or 2020 at the

earliest.

CONCLUSION

As discussed above, various measures to make
arbitration and mediation in Japan more user-friendly
have been, are, and will be introduced, as a result of
which Japan expects more international arbitration and
mediation to be conducted in this country.

If you need more information on this topic, please
contact the author below.
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