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POSSIBLE LEGAL CONSEQUENCES _ = . »
OF THE BREXIT HEDEUBRICEYEZ LMD ENRE

Following the outcome of the “Brexit” referendum
that occurred on June 23 2016, you may have legitimate
concerns about the impact of the United Kingdom
(UK)’s decision to withdraw from the European Union
(EU) on your business.

In response to this concern, the European Practice
Group of Kitahama Partners has prepared this brief
explanation regarding the actual legal status of the UK,
as well as an initial analysis of two possible legal risks
that could eventually directly impact your business
activities relating to both commercial contracts and
intellectual property.

Please note the political, economic and legal
consequences of the Brexit have yet to be determined
and new developments which could change the course of
the relationship between the UK and EU are occurring on
a daily basis. Consequently, rather provide solid
predictions as to the outcome of the Brexit, the purpose
of the analysis below is provide information on certain
possible scenarios and issues in order that readers can
understand and prepare for them.
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The UK’s Decision to Withdraw from the EU

It is important to note that, for now, the results of the
Brexit referendum of June 23 2016 are not sufficient in
themselves to trigger the UK’s withdrawal from the EU.

In order for the Brexit to be accomplished, as a first
step, a vote of the British Parliament will be necessary, in
accordance with British law, to confirm the UK’s
withdrawal decision, as the referendum was only
“advisory” and is not legally binding. Assuming that the
British Parliament votes to proceed with the Brexit, the UK
will then have to officially notify the European Council of
its withdrawal decision, otherwise, such decision will be
invalid under European law (Article 50 of the Lisbon
Treaty of the European Union).

If the UK follows both of the above-mentioned legal
steps, negotiations will then be conducted between the
European Council and the UK in order to reach a
withdrawal agreement. The negotiation period could last
up to two years from the date of the official notification by
the UK of its decision to leave the EU, unless such
negotiation period is extended by mutual agreement. In
the event no withdrawal agreement and no extension of the
negotiation period can be achieved, all European treaties
will automatically cease to be enforceable in the UK after
the expiration of this two-year period.

To date, the precise legal consequences of the UK’s
withdrawal from the EU are far from being determined, as
they will depend upon the type of relationship the UK will
decide to maintain with the EU and also on the outcome of
the withdrawal negotiations between the UK and the
European Council.

However, it is vital to understand that the British
departure from the EU does not mean that the UK will
cease to have any relationship with the EU.
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1. Alternative Models for the UK
Several options for the post-Brexit relationship between
the EU and UK may be possible as demonstrated by certain
existing models adopted by other countries which are not
members of the EU.

A. The Norwegian model corresponds to membership in the
European Free Trade Association (EFTA) and being
party to the Agreement on the European Economic Area
(EEA). The latter provides for the free movement of
persons, goods, services and capital within the internal
“single market” of the EU and for adherence to certain
other rules (such as the rules on competition,
transportation, energy, economic and monetary
cooperation).  On the other hand, compliance with
certain other EU rules, for example, the Common
Agricultural Policy and the Common Fisheries Policy, is
not required under the EEA.

B. The Swiss model constitutes adherence to the EFTA and
also the execution of a series of bilateral agreements
with the EU in order to secure an access to the single
market.

C. The Korean model would entail the negotiation of an
independent Free Trade Agreement with the EU.

D. The Turkish model would entail the execution of an
association agreement with the EU, including a customs
union.

E. The UK’s default model would likely require the
application of the World Trade Organization rules, of
which the UK is a member, if no other arrangement is
put in place between the UK and the EU.

The above are certain possibilities which could
conceivably serve as a blueprint for the post-Brexit
relationship between the UK and the EU, however, to date,
it is unclear as to which of these models, if any, the UK
will choose to adopt.

I1l. Two Potential Legal Risks

The post-Brexit model selected by the UK and
negotiated with the EU will obviously determine the legal
framework with which the UK will have to comply.
Therefore, for the time being, it is not possible to
accurately ascertain all legal implications of the Brexit.
However, one factor which would indicate future legal
stability, as opposed sudden and global legal changes as a
result of the Brexit, is that many important EU legal
principles and rules are already integrated into UK law
(mainly in legal areas such as M&A, employment law,
environmental law, and other areas).

Notwithstanding the foregoing, experts in our firm’s
European Practice Group have identified two possible
important legal risks that could affect cross-border
business activities.  Below we briefly discuss such
possibilities, noting that these risks may change and/or be
accompanied by further legal risks as the situation
continues to develop.
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(1) Commercial Contracts

Many commercial contracts include territorial grants
(such as license agreements, distribution agreements,
and sales representative agreements) or territorial
restrictions (in the case of exclusivity provisions).

If such contracts have been concluded prior to the
Brexit with European parties and refer to the EU as the
designated territory, a problem may arise in determining
whether the EU territory includes the UK for the
fulfillment of the contract after the UK’s withdrawal.

Therefore, in order to avoid any such confusion in the
future, parties to commercial contracts can decide to
draft from the beginning, or amend, their agreements in
order to specify in more detail the countries and
territories to be covered under the relevant contract.

Another possible effect of the Brexit on commercial
contracts is that contracts concluded with parties in the
UK could possibly become less profitable or attractive
to non-European companies if the UK is no longer part
of the EU, prompting such non-European parties to look
for ways to terminate such contracts.

In such case, these companies might attempt to argue
that the UK’s withdrawal from the EU is a force majeure
event giving rise to a termination right. In addition, if
such companies have concluded M&A contracts or
venture financing agreements with parties in the UK
prior to the Brexit referendum, they could try to invoke a
“material adverse effect” provision. Such a provision
would allow them, in such event, to refuse to complete
the acquisition, merger or financing.

For now, as this is the first time a country has decided
to leave the EU, it is not possible to predict if, under
certain circumstances, the UK’s withdrawal might
constitute a force majeure event or a material adverse
effect, however, it is foreseeable that these contractual
issues could arise in the future.

(2) Intellectual Property

Owners of EU intellectual property rights would
likely also be affected by Brexit. For example,
European Union Trade Marks (EUTM) and EU designs
provide their owner with a single unitary right covering
the whole of the EU territory. Therefore, owners of
such rights could be at risk of being deprived of their
protection in the UK.

In the same manner, companies wishing to apply in
the future for an EU trademark or design would not
automatically get protection of their rights in the UK.
Therefore, in order to protect themselves, owners of
EUTM or EU designs could decide to additionally apply
for trademark or design protection with the Intellectual
Property Office in the UK in order to keep their rights in
the UK despite future developments with respect to the
EU.

With regard to the Unified Patent Court and the
unitary European patent system, their coming into force
and effect will probably be delayed. Indeed, the twenty-
five countries which have signed the UPC Agreement
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have agreed that its entry into force requires ratification
by thirteen countries, including the three Member States
having the highest number of European patents.
According to such rule, France, Germany and the UK
are, for the moment, the compulsory signatory states of
the UPC Agreement.

So long as the UK has not officially left the EU, the
ratification of the UPC Agreement would most likely be
adjourned until further clarity regarding the UK’s status
can be achieved.

In addition, as membership in the EU is a condition of
the UPC Agreement implementation, in case of the UK’s
withdrawal as a result of the Brexit, a unitary patent may
not have any legal effect in the UK.

Therefore, as with the above-mentioned other EU
intellectual property rights, the submission of two
applications could become necessary in order to obtain
patent protection throughout Europe; specifically, one
patent application with EU authorities and another
application with UK authorities.

We at Kitahama Partners will continue to keep you
informed of the legal consequences of the Brexit as the
situation develops and negotiations between the UK and
the EU progress. In the meantime, our team remains at
your disposal to examine and provide advice with respect
to all aspects of your business activities that could be
affected by the UK’s departure from the EU.
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