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In recent years, the number of foreign tourists visiting Japan has been
growing rapidly, surpassing 28 million in 2017, with 26 milion tourists
already having been reached between January and October of 2018.1
Furthermore, the number of foreign nationals who reside in Japan has
reached 2,561,848 as of the end of 2017, with an increase of 7.5%
from the previous year, which is the highest figure ever.2 In such
circumstances, the number of foreign nationals residing and holding
property in Japan has been increasing, and it is thus expected that the
number of foreign nationals dying in Japan will naturally increase as well.

As such, if a foreign national residing and holding property in Japan dies,
determining which country’s law should apply to matters of inheritance
becomes a priority issue along with other related issues as to how
inheritance should be dealt with.

In this newsletter, we will explain some topics which may become
problematic in handling inheritance issues where the decedent is a
foreign national residing in Japan.
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1. Governing Law

Determining which law governs in inheritance cases becomes a major
concern, since it greatly affects the determination of the appropriate
heirs and/or statutory shares of the respective heirs, as well as how the
relevant procedures for inheritance should be conducted.

In this regard, Article 36 of Japan’ s Act on General Rules for
Application of Laws ( “General Rules” ) stipulates that “Iheritance
shall be governed by the national law of the decedent.” Thus, if the
decedent is a foreign national, the laws of the country of nationality of
such decedent shall apply.

However, after having considered the laws of the country of
nationality of the decedent, there may be times when the laws of Japan,
the country where the decedent resided for a long time, or died, may
govern. This is referred to as  “renvoi” in the event the governing law
becomes the law of Japan after having considered the laws of the
country of nationality of the decedent in accordance with the General
Rules (Article 41 of the General Rules). In addition, in countries such as
the US, UK, France and China, the principle of “scission” has been
adopted so that, for example, depending on the types of inherited
property, the laws of the location of the property may apply to real
property, and the laws of the country of nationality of the decedent may
apply to personal property. Thus, in determining which law shall govern, it
is necessary to research the laws of the country of nationality of the
decedent in addition to Japanese law.
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Depending on the governing law, the procedures for inheritance may be
categorized into two different principles, namely, (i) the principle of
universal succession; and (i) the principle of estate administration. The
former principle is the system used in Japan where all assets and liabilities
held by a decedent shal pass to his/her heirs through the
commencement of inheritance procedures. On the other hand, under the
latter principle, the inherited property shall belong to the estate, and by
setting the decedent’s liabiities after going through the so-called
process of probate, the remaining property shall be distributed among the
decedent’s heirs.

2. Determination of Heirs

Determining who will be the heirs of the decedent is also an extremely
important issue since it affects by whom and how much wil be inherited
from the estate of the decedent.

[f the decedent’s nationality is Japanese from birth, in order to
determine the heirs, it is necessary to obtain a certified copy of the
decedent’s family register (or a removed family register), any old family
register of the decedent from birth to death, as wel as the family
registers of the prospective heirs from birth to present (or death).

However, if the decedent was a foreign national or became a
Japanese citizen through naturalization, it is necessary to determine the
heirs differently (Taiwan is currently the only country having the family
register system besides Japan. South Korea had also used the family
register system unti 2007; however, it was abolished on January 1,
2008 and replaced with an individual-based registration of famiy
relationships). Specifically, a death certificate of the decedent or birth
certificates of heirs should be verified, or all heirs should prepare an
affidavit attesting that there are no other heirs besides the ones taking
the relevant oaths.

Since the specific matters to be included in these affidavits vary
depending on individual cases, it is necessary for any heirs to properly
consult with their legal counsel.

3. Inheritance of Specific Estate

(1)  Overview

If the property of the decedent is located in Japan, determining which
procedures should apply when inheriting such property becomes an issue.
Below we address the inheritance of bank account deposits, securities
and real property, which are, in general, more lkely to become
problematic.

(2) Inheritance of Bank Account Deposits, Savings and Securities

If the decedent or his/her heirs are foreign nationals, determining the
balance of, or closing, bank and/or securities accounts often become an
issue, especially when inheriting such deposits and/or securities.

In general, the following documents will be necessary for bank account
balance inquiries or closure of bank or securities accounts. (Since the
documents actually required for such procedures wil vary depending on
respective financial institutions, please contact your financial institution
directly.)

[Balance Inquiry])
(i) Certified copy of a removed famiy register, etc. which verifies the
decedent’s death;
(i) Certified copy of a family register, etc. which verifies the heirs; and
(i) Registered seal and certificate of seal impression.
[Account Closure]
(i) Certified copy of a removed famiy register, etc. which verifies the
decedent’s death;
(ii) Certified copy of a family register, etc. which verifies the heirs;
(iil) Registered seal and certificate of seal impression of all heirs; and
(iv) Agreement on division of estate or consent form of all heirs.
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(i) With respect to a certified copy of a removed family register, etc.
which verifies the decedent’s death, if the decedent is a foreign
national, death certificates will be required since such certified copy
of a removed famiy register wil not be available in Japan for
foreign nationals. (Japanese translations must be attached to al
documents in a foreign language.)

(i) With respect to a certified copy of a famiy register, etc. which
verifies the heirs, as explained in the previous Section 2 hereof, if
the decedent or the heirs are foreign nationals, an affidavit wil be
required. (As with the above Item (i), Japanese translations must be
attached to al documents in a foreign language.) In Japan,
beginning from May 29, 2017, the system for issuing a certificate
of information on statutory inheritance upon request from the heirs,
etc. has been initiated by the Legal Affairs Bureau; however, please
be advised that this system cannot be used if the decedent or any
of the heirs does not have a certified copy of a family register.

(ii) With respect to a registered seal and certificate of seal impression,
in most cases when heirs are foreign nationals, they do not have a
registered seal or certificate of seal impression. In this case, the
heirs have to have their signatures notarized by a notary and may
substitute such certificate of signature for a certificate of seal
impression.

(iv) With respect to an agreement on division of estate or consent
form of all heirs, if an agreement on the division of the estate is
prepared in a foreign language, it wil be necessary to attach a
Japanese translation. Also, please note that a consent form of all
heirs is generally required to be submitted in a form designated by
the relevant financial institution.

If the heirs reside outside of Japan, inheritance procedures become very
complicated since the heirs must have their signatures on all necessary
documents notarized by a notary, and send the originals thereof by
airmail. However, if the heirs appoint a Japanese lawyer to execute
procedures in connection with the decedent’s estate and provide the
lawyer with a power of attorney together with a certificate of signature
notarized by a notary, the heirs wil not be required to sign each
document on every occasion, and it may be possible to avoid certain
complicated procedures.

(8) Inheritance of Real Property

If the decedent’s estate includes real property located in Japan, it wil
be necessary to make a registration for inheritance by the heirs. As with
the inheritance of bank deposits and/or securities: (i) a certified copy of
a removed family register, etc. which verifies the decedent’s death; (i) a
certified copy of a family register, etc. which verifies the heirs; and (i) a
registered seal and certificate of seal impression, and certain other
documents, such as letter of proxy to a judicial scrivener (Shiho-shoshi,
will be necessary for registration of inheritance. As with the inheritance
of bank deposits and/or securities: (i) a death certificate; and (i) affidavit
must be submitted; and (i) a certificate of signature may be used as a
substitute for a registered seal and certificate of seal impression. Once
again, Japanese translations must be attached to al documents in a
foreign language.

It is quite common for the heirs to sell the real property which they
just inherited to a third party. In such case, execution of a sale and
purchase agreement between the heirs and purchaser, and registration of
the transfer of ownership based on the sale and purchase wil be
required. Signatures on necessary documents with a certificate of
signature will also be required as a substitute for affixing a registered
seal on the documents and submission of certificate of seal impression,
as is the case in registration of inheritance. Furthermore, identity
verification through an interview with the judicial scrivener (Shho—shosh)
who handles the registration procedures is generally required in the wake
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of the recent tightening of identity verification standards upon sale of
real property. Please consult with your legal counsel concerning specific
procedures.

If the laws of the country of nationality of the decedent are common
law jurisdictions, rules regarding the real property wil in most cases be
governed by the laws of Japan (renvo), which would be the applicable
law of the location of the real property in accordance with the principle of
scission. Likewise, the laws of Japan are applicable to registrations of
inheritance and transfer of ownership, as well as sale and purchase
agreements, regardless of the nationalities of the heirs and decedent
(Article 13 of the General Rules).

4. Inheritance Tax

In Japan, inheritance tax is levied on each individual who inherited the
estate of a decedent. Of the estate of the decedent, the scope of
property subject to inheritance tax, namely, whether only the property
located in Japan wil be subject to taxation or all property, including
property located outside of Japan, wil be subject to taxation, wil be
determined based on whether or not the decedent and the heirs had their
domicile in Japan at the commencement of inheritance, or if not, whether
they had their domicile in Japan within the past 10 years, and among
other factors, whether the heirs are Japanese nationals. The following
table® summarizes the cases where only property located in Japan is
subject to taxation, and also where all property, including property located
outside of Japan, is subject to taxation (after tax reformin FY2017).

Domicile in Japan No domicile in Japan

Heir Non-

Japanese national Japanese
national
Decedent Domicile in No domicile in
A Japan withih | Japan within
past 10 past 10
years years

Domicile in Japan

B

Domicile in
Japan within
past 10
years
C
No domicile in
Japan within
past 10
years
A: Person who has domicie in Japan at the commencement of inheritance and
(i) has a certain resident status (work visa, tourist visa, dependent, etc.) at the
commencement of inheritance, and
(i) whose total period of having domicile in Japan is 10 years or less within the
past 15 years
B: Person who has domicie in Japan at the commencement of inheritance and
(i) has certain resident status (work visa, tourist visa, dependent, etc.) at the
commencement of inheritance, and
(i) whose total period of having domicile in Japan is 10 years or less within the
past 15 years
C: Person who does not have domicle in Japan at the commencement of
inheritance, but had been domiciled in Japan at a point in time within 10 years
before the commencement of inheritance and whose total period of having
domicile in Japan is 10 years or less within the past 15 years before the
commencement of inheritance and who does not have Japanese nationality for
the period of having domicile in Japan

No domicile in Japan

For questions regarding the laws of other countries, we recommend
that you consult with your local legal counsel on specific issues regarding
taxation as they may differ on a case by case basis, including tax
treaties with respective countries. We at Kitahama Partners have a great
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deal of expertise and experience in dealing with international inheritance
matters involving Japanese law, and you should feel to contact the
attorneys listed herein regarding any questions you may have.

1 UNOT “Number of foreign tourists by country/month (2003 - 2018)”
(Japanese) (https://www.into.go.jp/ jon/statistics/ visitor_trends/)
Ministry of Justice “Number of foreign residents in Japan as of the end of 2017
(definitive value)” (Japanese)
(http://www.moj.go.jp,/nyuukokukanri/kouhou,/nyuukokukanri04 00073 html)
3 KPMG Japan Tax Newsletter “Tax reform in FY2017, Inheritance and gift taxes,
Revision of the scope of tax obligation on property located outside of Japan”
(Japanese)(https.//assetskpmg.com/content/dam/kpmg/jo/pdf /jp—tax—
newsletter—20170619.pdf)
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