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COVID-19 In Japan o
In Japan, a State of Emergency was declared from April BATIZ4B7THMNMS5 A2 BHET. BAERE
7" to May 25™. The prefectures subject to the declaration BFEARSIATOWELE, BEN20OLEKTFE
were limited to metropolitan areas at first, but the geographic 4. L REHECELNATNE LA 48 16
area was expanded to the whole country from April 16", On = ;5\ B ENLE A SNELE. 58 14 8

May 14" the declaration began to be lifted for certain
prefectures in a phased manner. The declaration was lifted

Mo IFERENICREBEICEENMERSNATWE. O A

for Osaka, Kyoto, and Hyogo on May 19, and finally for 19 HIZIEKR - & - EEICDOVWTHBREIN, &

the Tokyo metropolitan area and Hokkaido on May 25%. 2EEBLIEESL S A 25 BIZAEKRIAFE L,
Prefectural governors requested citizens to refrain from RAEERTERSHEFREIEEAADT & BRA

going out and stores to suspend their business not only ERETSOXSHL. BEB L. BEFEMED M

du:lln%tthe pelrllod (?f (tiheT ISltate of Emergency, Eut alsg before SHEICHTINEERESOERE - 2Kk
and after such period. There were many controversies over
b Y EEEAWEAELE,

the fact that there was no way for business operators to e
continue their businesses because they would generally not AEBFRICSCTHRAIE LTRESI GV

be compensated even if they complied, that the names of DEXEEZMBT D LAFESNBVEN AT IS
pachinko parlors were made public because they did not NEREBEHF L LBEVDOTEHEGEARINIZD
comply, and so on. EFEEKRY RAGERETFOE L

In this newsletter, we will briefly examine certain issues A1 —XLA—TlE. 5 LEZRIZOLNT.
related to Japan’s State of Emergency. CCENEEATER LS,

(0)8 While the Japanese Government instituted a State of O} BABMIE, 207 T4 LADOHANRTESR

Emergency in response to the Coronavirus pandemic T %%5%33 ERHLELE, KE->THR
which was recently lifted, it was much less strict than the RENERESTIN. 12V TOARSA UL
“Lockdown” restrictions imposed in certain other E—BOETEINE Oy I FT V] ORI
countries, such as Italy and Spain. [CHEANZE, FEMITHERAGLNOTLE,
Does the Japanese Government have the legal authority BABMIE, tEOLS CEEEOYITIY
to institute a strict Lockdown as in other countries, and EEBTOENEREF>TLHIDTL &S
what is the legal basis for the Japanese Government M, Tz, BRABRATRICERGAY I H D
being able, or not being able, to impose a strict VEERTES (RIXTERL) EBBRRIEM
“Lockdown” on its residents? TL&SH,

In Japan, the State of Emergency under Article 32 of the Act on AATE, 202044 A7 H~5 A 25 HOHME.
Special Measures Concerning Measures against Novel HEA DTN T VY ENRFHEER (LT M58

Influenza, etc. (“Act on Special Measures”) was declared /£J EVVET, ) BRRICEICEBFEREE

during the period from April 7, 2020 to May 25, 2020. The FINTVELE BABRRRFRES . #
Japanese version of declaration of a State of Emergency, EQL—F@JZ SHERBETHY MM (EYDITFTT Y

PPN

outlined in the box below, was very lenient compared to the AAZNT AR V) DES %% SHHREILEGRS
strict measures taken in Europe (especially France, Italy, and CERLESEICHASEMTCLOBBREEL

Spain) such as imposing fines for violations of curfew orders. EBRTEL. FRCEPIGLDLEGOTHEL
=
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The state (head of the government task force) declares
a State of Emergency by designating the period and
area (Article 32, Paragraph 1 of the Act on Special
Measures)

Request to Refrain from Going Out

A prefectural governor may request residents not to go
out without reason except in the case where it is
necessary for the maintenance of daily lives, and to
cooperate as necessary in preventing infection (Article
45, Paragraph 1 of the Act on Special Measures).

Request and Instructions for Self-restraint of Business

When the Director of the Prefectural Emergency
Response Headquarters finds it necessary to take
appropriate and swift countermeasures for the
new influenza, etc., related to the area of the
prefecture concerned, he/she can request public or
private organizations or individuals to cooperate
with necessary implementation of measures
against the new influenza, etc.

With regard to facilities which a large number of
persons use, such as schools, social welfare
facilities and performance facilities, a prefectural
governor may request the facility managers, etc.
to restrict or suspend the use of the facilities
(Paragraph 2 of the said Article).

If the facility managers, etc. do not respond to the
request of a prefectural governor, the prefectural
governor may instruct the relevant facility
managers, etc. to take measures related to the
request (Paragraph 3 of the said Article).

In addition, the request or instruction shall be
publicized (Paragraph 4 of the said Article).

The reason why the measures are relatively lenient is that the
Act on Special Measures, which serves as the grounds for the
measures, only stipulates self-restraint in going out and
business, and no penalties are provided for violations .

The natural question then, is whether it is possible to tighten the
applicable measures if the law is revised, which is possible as
discussed below.

In Japan, it is said that the Constitution of Japan, which was
established after World War 11, is based upon a very cautious
approach to restrictions on private rights, reflecting the history
of abuse of supreme authority and administrative power in the
pre-war period caused by excessive restrictions on human rights
and expansion of the war. In other words, there is no provision
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in the Constitution of Japan that justifies the restriction of
private rights by state authorities in a State of Emergency (so-
called “emergency clause”). As grounds for restricting private
rights, there is an abstract clause stating that private rights may
be restricted based upon the "public welfare" (Article 13 of the
Constitution). However, in order to prevent the restriction of
private rights from being easily implemented by this clause,
courts have conducted substantial and strict constitutional
review, taking into consideration the importance of the purpose
of restricting private rights and the necessity of the restriction.

However, even if the degree of restriction of human rights is
severe, it is not considered to be unconstitutional if the measure
is the minimum necessary to protect important public interests,
such as public health that involves human lives. Although the
current situation of infection in Japan is not so serious, in the
event of a serious spread of infection in the future, as in the
United States, Spain, and Brazil, it is fully expected that
restrictions on going out and business activities, along with the
imposition of penalties, will be considered if self-restraint in
going out and business activities without penalties is not
sufficient as a means to prevent the spread of infection.
Depending on the situation relating to the spread of infection,
such strong measures may well be interpreted as constitutional

ii

Based upon the view that the measures under the Act on
Special Measures must be the minimum necessary as
measures against influenza, etc., the Government needs to
carefully consider the imposition of coercive measures by
means of penal provisions, taking into consideration the
disadvantages of such measures in a comprehensive manner
(From the answer of Mr. Akira Yasui, Witness of the
Government of Japan, in the Committee on Health, Labor and
Welfare, House of Councilors, the 201st session of the Diet
(March 31, 2020)).

When asked in a magazine interview whether it was possible
to order cancellation of an event, former Supreme Court
Judge Tsuneyuki Yamamoto said, “I do not think it is possible
to ban an event if a threat is at the present level. If the situation
further progresses, the fatality rate increases, and the disease
spreads rapidly and widely, prohibition of events is not
impossible from the viewpoint of public welfare; however,
this is an untrodden field of constitutional law.”
https://wedge.ismedia.jp/articles/-/19156 (Japanese)

09) “Administrative Guidance” is a term that is often used in

Japan to describe the interaction between the Japanese
Government and private industry which is outside of the
Japanese court system.

What do you think the role of such Administrative
Guidance has been, and will be, in connection with
Japan’s response to the Coronavirus pandemic?

Based on administrative practice in Japan, public administration
-3-
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authorities may provide guidance, recommendations, or advice
which require a specific person to carry out certain acts or
omissions in order to achieve a certain administrative purpose,
which is called “Administrative Guidance.” Administrative
Guidance is distinguished from acts imposing obligations on the
subject party based upon purely legal grounds (Administrative
Disposition). It has been pointed out that Administrative
Guidance has the advantages that it can respond flexibly to
administrative demands since it does not require legal grounds,
and that it enables smooth administrative management by
avoiding conflict with the subject party since it is a soft method
for requesting voluntary cooperation from the subject party. On
the other hand, it has also been pointed out that Administrative
Guidance has certain negative aspects associated with it, such
as that it can be provided verbally without a written record,
procedures are unclear, arbitrary Administrative Guidance may
be given, and procedural guarantees are insufficient (in the case
of Administrative Disposition, a party can bring a lawsuit for
revocation or injunction; however, in general, a party cannot
seek revocation or injunction even if the
Administrative Guidance is erroneous or illegal).

relevant

Requests under Administrative Guidance, such as business
suspension requests and event cancellation requests, do not
impose legal obligations on the subject party; however, such
requests should be made with due consideration for fairness so
as not to be arbitrary, because they may in fact create a situation
in which the relevant party has no choice but to comply with the
request if such party is specifically named by the administrative
body (and in some cases, if it is reported by media or it attracts
social attention). In relation to the Novel Coronavirus, under the
declaration of a State of Emergency, it is possible to request
people to refrain from going out based on the legal grounds of
the Act on Special Measures. A prefectural governor may issue
a request to refrain from going out or to suspend business, or
instruct stores to suspend their business if they do not comply
with the request without justifiable reason. In addition, if a
business suspension request or business suspension instruction
is given, such fact must be publicized. With respect to these
measures under the Act on Special Measures, it is interpreted
that the request is merely Administrative Guidance, but
instruction constitutes Administrative Disposition. On the other
hand, under the Act on Special Measures, the name of stores is
publicized not only in the case of a business suspension
instruction, which constitutes Administrative Disposition, but
also in the case of a business suspension request, which is
merely Administrative Guidance. In fact, the names of
businesses in Japan have been publicized based on a business
suspension request in most cases. For example, pachinko
parlors, which had been open until they were instructed to
suspend their business, insisted that they had been in operation
because they would go bankrupt if they followed the
instruction, which led to some controversy.
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In fact, even before the declaration of a State of Emergency was
issued, some prefectural governors had issued their own
requests to avoid social movement without any legal grounds
for doing so. Such requests by prefectural governors are not
Administrative Guidance because they are not made only to
specific persons; however, individual requests were also made
that are considered to be Administrative Guidance, such as a
request to cancel certain events .

Even after the complete lifting of the State of Emergency, it is
assumed that requests based on Administrative Guidance,
irrespective of whether they are based on the Act on Special
Measures, will be fully utilized in the future. Although
Administrative Guidance is expected to play a role in
encouraging changes in social behavior necessary to prevent the
occurrence of a second wave of the Novel Coronavirus, the
public and media are required to monitor the actions of the
government in order to avoid arbitrary Administrative
Guidance. Furthermore, as stated above, in principle, no
compensation will be paid in connection with a business
suspension request, whether based on the Act on Special
Measures or without specific legal grounds. Although each
prefecture has its own subsidy programs, the actual situation is
that such compensation is not sufficient. There are many
criticisms of the current situation in Japan that people are forced
to substantially suspend their businesses despite
insufficient compensation.

such

iii For example, it was widely reported that Saitama Prefecture
and the Japanese Government made a request to cancel the
large-scale fighting event “K -1 WORLD GP” in the middle
of March 2020.
https://www.nikkei.com/article/DGXMZ0O57084200S0A320
C2CZ8000/ (Japanese)
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