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COVID-19 AND FORCE MAJEURE
UNDER JAPANESE LAW

The global COVID-19 pandemic and government
actions in response thereto in many countries have had
a huge impact on worldwide commercial activities.
With respect to commercial contracts, when and how a
contracting party can seek remedies based upon the

legal principle of Force Majeure or other reasons based
on events beyond the parties’ control caused by the
global pandemic depend upon the specific contractual
provisions. In this newsletter, we will explain, under

the laws of Japan, when and how a contracting party
can seek Force Majeure-related remedies resulting
from the global pandemic.

I. Force Majeure Clause Included in Contract

Under Japanese law, if a force majeure clause is
contained in a business contract, a party for whom it
becomes impossible or difficult to perform its
obligations under the contract due to COVID-19 can be
exempted from responsibility for its contractual
obligations, or a party can terminate the contract subject
to such force majeure clause. Therefore, in order to
protect themselves, the parties need to confirm the
conditions, effects and procedures set forth in the force
majeure clause and act accordingly.

In addition, we strongly recommend that a party whose
ability to perform its contractual obligations may be
affected by the uncertainty related to COVID-19 review
its current contracts and try to discuss appropriate
revisions with the other party in order to mitigate
possible adverse consequences caused by the COVID-19
pandemic. Also, we recommend a party review its own
contractual templates (if any) to confirm whether or not
they include a force majeure clause which can cover the
possible negative impact of the COVID-19 pandemic,
and revise such documents as needed.

II. Force Majeure Clause NOT Included in Contract

Under the Japanese Civil Code!, even if there is not a
specific force majeure clause covering COVID-19
pandemic in the contract, a party may be able to avoid
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liability for damages or terminate the contract based on
the Civil Code as explained below.

1. Compensation for Damages
a. Non-monetary Obligations

Under Japan’s Civil Codef, a contracting party is not
liable for damages if such party can prove that its delay
or failure to perform a non-monetary obligation (e.g.
delivery of products) was based on reasons not
attributable to such party (“reasons attributable to a
party” means an intentional act, negligence, or similar
acts).

Therefore, even in the absence of a force majeure clause
in the contract, if a party which fails to perform its non-
monetary obligations according to the contract due to
the reasons related to COVID-19 and/or government
actions in response thereto can prove that such failure
to perform was based on reasons not attributable to
such party, such party will not be liable for the
resulting damages.
precedent, the presence or absence of the reasons
attributable to a contractual party will be judged on a
case-by-case basis, considering nature of the contract,

According to Japanese legal

purpose of the contract, background to the execution of
the contract, conventional wisdom in the relevant
industry, and other factors. Because there is not yet any
specific Japanese case law addressing whether or not a
party is responsible for breach of its contractual
obligation due to reasons related to the COVID-19
pandemic, there will be a need to monitor future cases.
However, as a hypothetical example, in the event a
party could not produce and deliver certain products
by the deadline agreed in the relevant contract because
of the inability to procure essential raw materials, and
there were to be no alternative means for the party to
procure such materials domestically, it is likely that a
Japanese court would rule that such party would not be
liable for the delay or impossibility of delivery of the
products because the breach of the contract was for
reasons not attributable to such party. On the other
hand, if such party could have relatively easily found
an alternative means of procuring such materials but
did not try to do so, it is less likely that the Japanese
court will rule that such party is not liable for the
breach of contract.
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In addition, a party who wants to execute new business
contracts in the future will generally be deemed to be
able to anticipate the possible impact of the COVID-19
pandemic because it has continued for an extended
Japanese
determine that a party executed such contracts after
accepting the reasonably expected risks associated with
the COVID-19 pandemic. Consequently, in order to

period. Therefore, courts are likely to

exempt parties from their contractual obligations,
Japanese courts may require more convincing proof
regarding that: a party was affected
unexpectedly by COVID-19 pandemic; and there is a
cause and effect relationship between such unexpected

claims

effect and the delay or impossibility of performing
contractual obligations.

b. Monetary Obligations

The Civil Code stipulates that a contractual party may
not raise the defense of force majeure with respect to its
contractual obligation for paying money. Therefore, a
party for which it becomes impossible or difficult to
perform its contractual obligation of paying money due
to COVID-19 pandemic cannot avoid liability for
damages under the Civil Code.

2. Right of Termination

In cases where a party’s performance under a contract
is delayed and will remain impossible due to COVID-
19, the other party may want to terminate such contract
and enter into an alternative agreement with another
more capable party. If the governing law of the contract
is the law of Japan and there is a specific clause which
gives the right of contract termination in such a case,
whether or not the other party can terminate the
contract will be determined according to such clause.
On the other hand, if there is not such a clause, whether
or not the other party can terminate the contract will be
determined according to the Civil Code.

a. Contracts Executed Prior To April 1, 2020

For contracts executed prior to April 1, 2020, which is
the date when the Amended Civil Code came into
effect, the Old Civil Code will be applied. Under the
Old Civil Code, a party cannot terminate a contract if
the non-terminating party can prove that the non-
terminating party delayed or failed to perform its
contractual obligations based on reasons not
attributable to such non-terminating party. Therefore,
as mentioned in Section II(1)(a) above, even when the
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non-terminating party delays or fails to perform its
contractual obligations, the contract cannot be
terminated if such non-terminating party can prove that
it failed to perform its contractual obligations due to
reasons not attributable to such non-terminating party.

b. Contracts Executed On Or After
April 1, 2020

For contracts executed on or after April 1, 2020, the
Amended Civil Code will be applied. The Amended
Civil Code does not require reasons attributable to a
contractual party in order for the other party to be able
to terminate the contract based on a delay or failure to
perform. Therefore, if there is no force majeure clause
in the relevant contract, under the Amended Civil
Code, a party can terminate the contract even if the
other party delays or fails to perform its contractual
obligations due to reasons related to COVID-19.

III. United Nations Convention on Contracts for

the International Sale of Goods (CISG)

Japan is one of the members of the United Nations
Convention on Contracts for the International Sale of
Goods (CISG), and Article 79 of the CISG contains force
majeure provisions. Therefore, a party operating under
Japanese law which wants to limit its liability under
international sales contracts should consider the impact
of the CISG in addition to the specific contractual
provisions and the Civil Code.

We at the law firm of Kitahama Partners have many
Japanese and foreign attorneys who have a great deal of
expertise and experience in drafting, reviewing and
negotiating international commercial contracts, and in
the event you have any inquiries relating thereto, please
do not hesitate to contact the following attorneys.
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i Please note that the amended Japanese Civil Code went into effect on April 1, 2020 and applies to contracts which are
entered into on or after April 1, 2020. We will refer the Civil Code before the amendment as the “Old Civil Code”, the Civil
Code after the amendment as the “Amended Civil Code”, collectively as the “Civil Code”, in this newsletter.

i With respect to compensation for damages, the interpretation of the law is same between the Old Civil Code and the
Amended Civil Code; therefore, this section can apply to contracts executed both prior to, as well as on or after, April 1,

2020.
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