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The Copyright Act of Japan (“Copyright Act”) was
amended in June 2020. This newsletter introduces the major
amendments to this Act, such as the strengthening of
measures against works uploaded illegally on the Internet
and also the facilitation of the use of copyrightable works.
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1. Strengthening of Measures Against Works Uploaded
Illegally on the Internet

In Japan, as the number of people who enjoy reading e-
book wversions of comics and other publications on
smartphones, etc. has increased in recent years, a large
number of e-comics have been published and the number of
websites where one can read such digital versions on the
Internet (which are lawful as a result of having the
authorization of the copyright owner) has also grown. On the
other hand, the emergence of websites that illegally upload
digital comics, etc. on the Internet and make it possible to
browse and read them for free is becoming a serious problem.

Under the Copyright Act of Japan before the amendments
discussed herein, it was illegal to upload a work on the
Internet without the authorization of the copyright holder.
However, it proved difficult to directly crack down on such
illegal websites in Japan due to the fact that such websites
were operated from abroad, and as such, it was considered
necessary to take additional measures by amending the law.

Therefore, under the amended Copyright Act, the following
measures have been added to combat works uploaded
illegally on the Internet (“Infringing Content”): (1) measures
against leech sites, etc.; and (2) strict restrictions on the
downloading by users of Infringing Content.

(1) Measures Against Leech Sites, Etc.

In recent years, the number of websites and applications
that do not post pirated content on their own websites but
provide links (URL, etc.) to access Infringing Content stored
on other websites and guide users to Infringing Content (so-
called “leech sites” and “leech applications”; hereinafter
collectively referred to as “Leech Sites”) has increased and
become a major problem in Japan. However, the Copyright
Act before the amendments did not regulate either the acts of
operating Leech Sites or providing links to Infringing
Content.

Therefore, with respect to the act of providing links to
Infringing Content on Leech Sites, the amended Copyright
Act permits a copyright owner to seek an injunction or
compensation for damages against persons who provide such
links, if certain requirements are satisfied (however, this is
limited to the case where there is intent to induce the public
to use the linked websites for purposes of accessing the
Infringing Content or where there is negligence in regard to
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providing the links to the public to exploit the Infringing
Content). It should also be noted that, criminal penalties may
also be triggered under the amended Copyright Act.

As mentioned above, the amended Copyright Act may
trigger criminal penalties for the act of operating and
providing Leech Sites; moreover, there may also be civil
liability for site operators and application providers with
respect to the provision of individual links where, despite
recognizing the possible infringing nature of their actions,
they are negligent in providing such links to Infringing
Content.

In principle, “platform service providers” which do not
directly operate leech sites or provide leech applications (for
example, Google, which manages YouTube), are excluded
from the above regulations. However, in the case of malicious
intent, such as ignoring a copyright owner’s request to
remove links to Infringing Content over a considerable period
of time without justifiable grounds, such platform service
providers will also subject to the said regulations.

(2) Illegalization of Downloading of Infringing Content

The Copyright Act before the amendments stipulated that
the downloading of Infringing Content only in relation to
music and videos was illegal, but it was not illegal to
download works other than music and videos for private use,
even if the downloader knew that such works were uploaded
illegally.

However, considering that a lot of damage has been caused
by illegal uploading of comics, magazines, etc. in recent
years, the amended Copyright Act stipulates certain
exceptions to the act of downloading Infringing Content so as
not to excessively prevent the acts of users, such as collecting
information, while expanding the scope of the works subject
to the Copyright Act beyond music and videos.

Furthermore, with respect to the liability of users, the
amended Copyright Act additionally stipulates the subjective
requirement that users must download content while knowing
that such uploading has been done illegally. Although the act
of downloading Infringing Content by a user can invoke
criminal penalties, there are more requirements than in the
case where civil measures (a claim for injunction or damages)
are taken.

All works uploaded
illegally (comics, books,
articles, computer
programs, etc.).

Exclusion (1) “Minor cases”

All works uploaded illegally
where such authentic
versions have been provided
for a fee.

Works Subject
to the Act

Exclusion (2) “Derivative work / Parody”
Exclusion (3) “In the case where there are special
circumstances that are found not to unduly harm the
interests of the copyright holder”
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Subjective Downloading while knowing that the uploading has been
Requirement done illegally.

In the case where
Occurrence of downloading is performed
Downloading continuously or repeatedly.

_ Imprisonment at labor for

Level of not more than 2 years or a
Statutory fine of not more than 2
Penalty million yen (these penalties

may be imposed
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downloading by users of works uploaded illegally for
purposes, such as profit making, and other than private use,
is an infringement of copyright regardless of the
requirements described in the table above.

2. Facilitation of Use of Works (Expansion of the Scope

of the Provisions on Restrictions on Rights in
Relation to Unintended Appearance)

As an initial matter, the Copyright Act of Japan does not
include any “fair use” provisions such as those found in the
Copyright Law of the United States, and definitively
specifies the specific cases when it is permissible to use a
work without the authorization of the copyright holder
(these provisions are hereinafter referred to as the
“Provisions on Restrictions on Rights”).

Going back a bit further, before the 2012 amendments to
the Copyright Act, there were no Provisions on Restrictions
on Rights in relation to the unintended appearance of a
work under the Copyright Act. Therefore, under the
Copyright Act before the 2012 amendments, for example, if
a character or other work appeared unintentionally in the
background of a photo or video taken and such photo or
video was reproduced, it was concluded that such character
was reproduced without authorization and the said acts
constituted an infringement of copyright.

Under the amended Copyright Act in 2012, however, the
Provisions on Restrictions on Rights stipulated that the
unintended appearance of any other work, where a work is
created by means of photography or by means of the
recording of sound or Vvisuals (“Photography or
Recording”), did not constitute the infringement of
copyright if certain requirements were satisfied.

However, the scope of the above Provisions on
Restrictions on Rights was limited to Photography or
Recording. Therefore, in light of the recent changes in
societal interactions, such as the rapid spread of
smartphones and tablet devices and the development of
video sharing and distribution platforms, the scope of the
Provisions on Restrictions on Rights in relation to
unintended appearances was expanded under the 2020
amended Copyright Act, as shown in the table below.

All acts of reproducing
images or sounds of objects
or transmitting the same

without making
reproductions.

Photography, or
recording of sounds or
visuals.

Covered Acts

Limited to the scenarios

Scenario of where an act that is
Unintended . . Unlimited.
Appearance recognized as having -

creativity is conducted.
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It is permissible to exploit a
work in any way.

Limited to_“a reasonable
extent”.

If it is a work that is captured
incidentally, “being difficult

to separate” is not
required.

Reproduction and
adaptation.

Purpose of Use

Scope of Use No provisions.

Limited to unintended
appearance that is
difficult to separate.

Individual determination
on whether an
incidentally captured
work constitutes “a
minor part” or not.

Not only the case where
the main objects being
captured and the
incidentally captured
objects are separate, but
also the case where
incidentally captured
objects are included
along with the main
objects being captured.

Factors to be considered
for “a minor part” are
provided.

Applicability of
an Incidentally
Captured Work

Specified in the provisions
(“including the relevant
objects or sounds that
constitute a part of
reproduced or transmitted
objects”).

Although the 2020 amended Copyright Act provides the
above modifications, it should be noted that it is necessary
to review, on a case-by-case basis, whether or not a work
that appeared unintentionally is being used to a reasonable
extent.

3. Conclusion

In this newsletter, we introduced the major and most recent
amendments made to the Copyright Act of Japan in 2020.
However, many other amendments have already been made,
and the law of copyright is a key focal point that both users
and creators should pay attention to, as the people who were
previously users are more likely to become creators with the
spread of SNS and video sharing sites.

With respect to the latest amendments to the Copyright Act
and the measures to be taken under the Copyright Act, please
consult with our attorneys via the contact information
provided below.

[Authors])

Masataka Shitanishi
Attorney at law (Japan, New York, California)
(mshitanishi@kitahama.or.jp)

Takayuki Sato
Attorney at law (Japan)
(tsato@kitahama.or.jp)

DISCLAIMER: This newsletter does not constitute legal
advice and is provided for informational purposes only. It is
recommended to obtain formal legal advice from licensed
attorneys with respect to any specific or individual legal
matters. The contents of this newsletter are based solely on
the personal opinions and experience of the author. If you
wish not to receive our newsletters, wish to inform us of any
change in your contact information, or have any other general
questions regarding our newsletters, please contact us by e-
mail at newsletter@kitahama.or.jp
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