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U.S. FEDERAL TRADE COMMISSION
ISSUES PROPOSAL TO BAN
NON-COMPETE AGREEMENTS
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A. Background

On January 5, 2023, the United States Federal Trade
Commission (“FTC”) issued a Notice of Proposed
Rulemaking (“NPRM”) to effectively ban the use of non-
compete agreements in the employment context, thus
seeking to end the widespread practice of including non-
compete clauses in employment agreements.

Non-compete clauses are often included in employment
agreements in various industries and countries and are
generally drafted to include language which prohibits
departing workers from working for a competitor, and/or
within a certain industry or geographic region, for a limited
period of time. Employers have often used these non-
compete clauses to prevent former workers from unfairly
using the company’s trade secrets, business contacts,
and other resources when they change jobs and go to
work for a competitor.

Courts in the U.S. as well as other countries have
traditionally held that, in order to be enforceable, non-
compete clauses must be reasonable in terms of the
scope of prohibited work activities, geographic limitations,
and the time period of the non-compete restriction. In
recent years, however, non-compete agreements have
come under increased scrutiny in the U.S. and other
countries as allegedly posing an unfair obstacle to the
economic freedom of workers, thus constituting an unfair
method of competition which harms the entire economy
by stifling new businesses and ideas and also reducing
overall wages.

B. New FTC Proposal

In its new and historic proposal, available online at
https://www.ftc.gov/legal-library/browse/federal-register-
notices/non-compete-clause-rulemaking, the FTC
proposes: (1) preventing employers from entering into
non-compete clauses with workers; and (2) requiring
employers to rescind existing non-compete clauses. This
would be accomplished by adding a new Subchapter J,
consisting of Part 910, to Chapter | in Title 16 of the Code
of Federal Regulations of the United States.

Such FTC proposal would apply to explicit as well as de
facto non-compete agreements, examples of the latter
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being: (1) a non-disclosure agreement drafted so broadly
that it effectively prevents a departing worker from
working in the same or similar field; or (2) a contractual
obligation requiring a worker to pay for unreasonably
expensive training costs in the event the worker leaves a
company. The FTC also defines the term “worker” very
broadly to include not only regular employees, but also
independent contractors, interns, externs, volunteers,
apprentices, and potentially others.

C. What To Do Now

It is important to note that this new FTC proposal has not
yet been officially enacted and will be subject to public
comment for a period of 60 days (through March 10,
2023). Nonetheless, if enacted, this ban on the use of
non-compete agreements in the employment context will
have far-reaching implications for employers and their
ability to protect their trade secrets and other business
assets from being exploited by workers who quit their jobs
and immediately go to work for a competitor.

Therefore, at the current stage, U.S. companies as well
as Japanese companies that employ U.S. workers
should: (1) continue to monitor developments relating to
the FTC's new proposal; (2) start reviewing their
employment agreements and other documents which
contain explicit non-compete clauses in order to
understand the scope of the revisions which may be
required in the event the new FTC proposal is enacted;
and (3) start reviewing their non-disclosure agreements,
employment agreements, and other documents in order
to identify clauses which could be considered de facto
non-compete agreements.

In connection with the foregoing, the attorneys of
Kitahama Partners are very experienced in dealing with
international employment issues and advising clients with
regard to various aspects of non-compete clauses and
related matters, including in connection with the hiring
and termination of workers in the U.S. by Japanese and
other international companies. In the event you have any
questions or concerns regarding the content of this
newsletter, please do not hesitate to contact the authors
as below.

Jiri Mestecky is a Partner and Registered Foreign
Attorney (licensed in the U.S. State of lllinois) who is
based in the Osaka office of Kitahama Partners and has
been practicing and assisting clients with U.S.-related
employment and other legal matters for over 25 years.

Masataka Shitanishi is a Partner admitted in Japan, as
well as in the U.S. States of New York and California, who
is based on the Osaka office of Kitahama Partners, and,
utilizing his previous additional experience working in a
global company as in-house counsel, has been providing
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clients with practical legal advice in a wide range of fields,
including labor and employment, for many years.
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